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Thefollowing problemswer e discover ed asaresult of an audit conducted by our officeof the Division
of Aging’'s monitoring of nursing homes and handling of complaint investigations.

INSPECTIONS FOUND TO BE PREDICTABLE

Our audit determined serious problems with inspections of nursing homes. Many citizen complaints
received by our office allege that nursing home facilities were aware, or could predict, when the next
inspection would occur. Those complaints further allege that facilities often make temporary or cosmetic
changesin their staffing levels, physical environment, and quality of care in an effort to mask underlying
systemic problems.

Division of Aging personnel acknowledged that it is not unusual for staffing levels to increase once an
inspection begins and that this practice results in a skewed picture of actua facility staffing. Scheduling
inspections in a somewhat predictable pattern tends to offset the unannounced aspect of the surveys and
inspections and provides facilities the opportunity to make temporary improvementsin staffing levels and
the condition of the facility to coincide with the expected date of the inspection. During our review we
noted several examples of the inspection order and/or inspection dates of facilities being very patterned.

In September 1998, the Division of Aging adopted arevised inspection scheduling policy designed to reduce
the predictability of facility inspections. The Division of Aging should continue to identify and implement
waysinwhich the predictability of theinspections could be reduced by varying the chronological order and
timing of inspections.

MINIMUM INSPECTION REQUIREMENTSNOT BEING MET/ADDITIONAL INSPECTIONS
DO NOT OCCUR

Our review also revealed several other problems related to the inspection process. The Division of Aging
has not been able to make the minimum number of inspections required by law, much less perform
additional inspections. Nevertheless, the Division of Agingrarely performsadditional inspections. 1t would
appear the Division of Aging could identify the chronically poor performing facilities and subject these
facilitiesto additional onsiteinspections. Additional inspections may help identify deficient conditionsina
more timely manner and help force poor performing facilitiesto maintain ahigher level of care throughout
theyear. Three examplesof inspections not being adequately performed or documented, and/or deficiencies
being inappropriately removed from the inspection report were noted. Inaddition, Division of Aging tended
to cite more deficiencies when federal inspectors were present.

FAILURE TO INVESTIGATE COMPLAINTSINA TIMELY MANNER

The Division of Aging does not always initiate complaint investigations in a timely manner. Complaint
investigation reports are not submitted to the central officein atimely manner, particularly for complaints
assigned the Springfield, St. Louis, and Kansas City Regional Offices. Numerous other problemsregarding
complaint investigations were noted at the Kansas City Regional Office including instances where the
reporter of the complaint was not properly notified as required by state law. Also, facilities which correct
the cause of the violation before the complaint investigation occurs cannot be sanctioned unless there is
serious harm or injury.
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The division does not study the sanctions imposed on nursing homes to determine which are most effective in bringing
these facilities into compliance with standards. According to the division, one of the state's sanctions available, a
monetary penalty, is currently too burdensometo be effective. Inaddition, plansfacilitiessubmit to correct sub-standard
conditions often were not effective to prevent a repeat deficiency, or the plan of correction was not implemented.

MINIMUM STAFFING REQUIREMENT FOR NURSING HOMES SET ASIDE

Our audit also reviewed the Division of Aging’s work as it related to the adequate staffing of nursing homes. Many
complaintsreceived by our office alleged facilities were understaffed which resulted in inadequate care provided to their
residents. Statelaw requiresthe Division of Aging to set minimum staffing requirements. However, in September 1998,
the division rescinded the minimum staffing requirement which was too low to provide adequate care to nursing home
residents. Since there no longer is a minimum staffing ratio which addresses the number and qualifications of direct
resident nursing care, this action contradicted statelaw. The Division of Aging should establish areasonable minimum
allowabl e staffing requirement that also clearly establishes that additional staffing may be necessary based on resident
dependency levels. Theaudit also recommended the division compare actual staffing hoursat facilitiesto staffing levels
recommended by the new system under devel opment.

The audit noted that a statistic, provided by the Division of Aging in aresponse to an audit recommendation, regarding
the number of facilities cited for inadequate staffing (229 of 491, or 47%) ismisleading asit also includes citesfor staff
qualification and training issues. According to a June 1999 report generated by Division of Aging from the Online
Survey and Certification Reporting System (OSCAR), only 42 of 492 (8.5%) facilitieswere cited for inadequate staffing
during the most current survey.

MANY DISQUALIFIED FROM WORKINGWITH CHILDRENAND MENTALLY HANDICAPPED FOUND
TO BE WORKING INNURSING HOMES

The Division of Agingisrequired to maintain alisting of persons who have abused, neglected, or exploited the elderly
and disabled. Nursing homes, residential care facilities, businesses who hire nurses aides, hospitals, and home health
agencies are prohibited from hiring anyone on the employee disqualificationlisting (EDL). Weidentified 21 instancesin
which anursing home or in-home care provider under contract with the department had hired apersonlisted onthe EDL.
The Division of Aging does not alwaysissue adeficiency to facilitiesthat hire personslisted onthe EDL. Wealso noted
the Division of Aging does not have adequate procedures in place to identify employers who do not perform criminal
background checks.

More than 1,100 persons listed in the Department of Mental Health employee disqualification listing and the Central
Registry of Child Abuse and Neglect were working in nursing homesor at in-home care providers. Inaddition, instances
were noted in which persons listed on the Aging and Mental Health listings and within the abuse and neglect registry
wereworking in other inappropriate work settings. These concernswill be addressed in a subsequent report to beissued
by the State Auditor.

IMPORTANT: Immediate legidlative action regarding at least two major findings of this audit are needed to better
insure the quality of care for those dependent upon nursing homes as well as Division of Aging supervision of those
facilities.

e Current statelaw allows nursing homesto avoid al finesand penaltiesif they correct reported viol ations by the
time the division reinspects the nursing home on all violations except those that result in a serious physical
injury. In addition, statutory provisions for penalties as they relate to repeat violations or problem homes are
inadequate. As aresult, penalty provisions are lacking and grossly inadequate.

» Also, this audit points out that the Division of Aging is unable to disqualify individuals from nursing home
employment who are prohibited from working with children and/or the mentally handicapped. Consequently, it
isvitally important appropriate legislation be enacted to better insure the quality of care and safety of nursing
home residents.
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CLAIRE C. McCASKILL

Missouri State Auditor

Honorable Mel Carnahan, Governor
and
Gary J. Stangler, Director
Department of Social Services
and
Richard Dunn, Director
Division of Aging

Wehave conducted areview of the Division of Aging'smonitoring of nursing homesand handling
of complaint investigations. The objectives of this review were to:

1 Review and eva uatethe divison's compliance with certain satutory requirementsregarding
inspections of nursing homes and residential care facilities.

2. Review and eva uate the divison's compliance with certain statutory requirementsregarding
investigation and processing of complaints.

3. Review certain management control sand practicesto determinethe propriety, efficiency
and effectiveness of those controlsand practices asthey reate to the monitoring of nursing
homes and complaint investigations.

Our review was made in accordance with applicable generally accepted government auditing
standards and included such procedures as we considered necessary under the circumstances. In this
regard, we reviewed applicable state and federa laws, we interviewed gpplicable personnel and inspected
relevant recordsand reports of the Division of Aging, some nursing homes, and advocacy groups. Wedso
received significant input from concerned citizenswho had contacted our officewith additional information
about various nursing homes and Division of Aging practices.

As part of our review, we assessed the Divison of Aging’s management controlsto the extent we
determined necessary to eval uate the specific matters described above and not to provide assurance on
those controls. With respect to management controls, we obtained an understanding of the design of
relevant policiesand procedures and whether they have been placed in operation and we assessed control
risk. Inorder to assess control risk, we performed tests of controls to obtain evidence regarding the
effectiveness of the design and operation of certain policies and procedures.

The accompanying Background Information is presented for informational purposes. This
information was obtained from the Division of Aging and was not subject to the procedures gpplied in the
review of the Division of Aging's monitoring of nursing homes and handling of complaint investigations.
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Our review was limited to the specific matters described above and was based on
selective tests and procedures considered appropriate in the circumstances. Had we performed
additional procedures, other information might have come to our attention that would have been
included in this report.

The accompanying Background Information is presented for informational purposes.
This information was obtained from the Division of Aging and was not subject to the procedures
applied in the review of the Division of Aging's monitoring of nursing homes and handling of
complaint investigations.

The accompanying Management Advisory Report presents our findings and
recommendations arising from our review of the Division of Aging's monitoring of nursing

homes and handling of complaint investigations.
(. "Gl

Claire McCaskill
State Auditor

September 17, 1999 (fieldwork completion date)
The following auditors participated in the preparation of this report:

Director of Audits; Kenneth W. Kuster, CPA

Audit Manager: John Luetkemeyer, CPA
In-Charge Auditor:  Dennis Lockwood, CPA
Audit Staff: Patrick Devine, CPA

Tirenna Miller
Amanda George
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DEPARTMENT OF SOCIAL SERVICES
DIVISION OF AGING
MONITORING OF NURSING HOMES
AND
HANDLING OF COMPLAINT INVESTIGATIONS
BACKGROUND INFORMATION

The Division of Aging (DA) of the Department of Socia Serviceswas created on October 1, 1979 by
executiveorder. On August 13, 1984, the DA was statutorily established by Section 660.050, RSMo.
It servesasthe central agency to coordinate all programsrelating to thelives of older Missourians. Its
godsaretoimprovethequality of life, maintain persond dignity, and protect the basic rights of Missouri’s
senior citizens. Itsservicesincludeingtitutiona programswhich safeguard residentsinlong-term care
facilities; home and community care programswhich provide support for older personswho livein the
community; and programs for immediate assistance to older persons and disabled individuals who
encounter abuse, neglect, or exploitation. The DA promotes public awvareness of the needs and abilities
of older persons while maximizing independence for older Missourians.

In accordance with the Omnibus Nursing Home Act, the DA isresponsible for assuring the safety, hedlth,
welfare, and rightsof personsresiding iningtitutiona facilities. Thedivision hasthelegal authority to
intervene in cases where abuse, neglect, or exploitation occurs among ingtitutionalized elderly or disabled
persons. The Ingtitutional Services Unit conducts inspections of nursing homes and residential care
facilities, conductsinvestigationsof complaintsof abuseor neglect at long-term carefacilities, developsand
implements gppropriate rules and regulations in accordance with the Omnibus Nursing Home Act, and
along with the U.S. Department of Health and Human Services, recommends Medicaid/Medicare
certification of intermediate care and skilled facilities. In addition, the division assessesdligibility for
Medicaid and cash grant assistancefor long-term careresidents, licenses nursing home administrators,
reviews and approves architectural plansfor proposed long-term care facilities, and provides datafor
certificate of need determinations.

TheHomeand Community-Based Services Section, includesthe Missouri Care Optionsprogram, which
isacomprehensive and coordinated approach to support ederly and disabled personsin their homesand
communities. Thissection conductsinvestigations of complaints of abuse, neglect, or exploitation for the
elderly and disabled who are not resding in ingtitutiond facilities and provides screening, assessment, and
protective servicesif needed. The Older AmericansAct unit monitorsand providesguidanceto the Area
Agencies on Aging which operate various home and community programsfor the derly and dissbled. The
State L ong-term Care Ombudsman provides oversight and assistance to the ten regional ombudsman
programs, ensures complaints received by the office are investigated and coordinates the activitieswith
other advocacy groups.

During the year ended June 30, 1999, there were about 1,250 licensed facilities, and the DA received
about 7,400 Institutional Services complaints and about 14,000 Home and Community Services
complaints.
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REVIEW OF THE
DIVISION OF AGING'S
MONITORING OF NURSING HOMES
AND
HANDLING OF COMPLAINT INVESTIGATIONS
SUMMARY OF FINDINGS

| nspections (pages 9-20)

The Division of Aging (DA) does not appear to utilize its centralized data base to monitor
compliance with sate laws regarding the timing of facility ingpections. In addition, the DA failed
to conduct required inspections of thesefacilities. The DA schedulesinspectionsin asomewhat
predictablemanner. The DA doesnot compare the results of itsinspectionstoregiona or nationa
datigtics. A direct correlation between the number of deficiencies cited and the presence of federa
ingpectorswas noted. Examples of ingpections not being adequately performed or documented,
and/or deficiencies being inappropriately removed from the inspection report were noted.

Complaint Investigation Processing and Procedures (pages 20-28)

The DA does not aways initiate complaint investigations in atimely manner. Complaint
investigation reportsare not submitted to the central officein atimely manner, particularly for
complaintsassigned the Springfield, St. Louis, and Kansas City Regiond Offices. Numerousother
problemsregarding complaint investigationswere noted at the Kansas City Regiond Office. Also,
facilitieswhich correct the cause of the violation before the complaint investigation occurs arerardly
sanctioned.

Report Deficiencies, Sanctions, and Corrective Action (pages 28-35)

The DA doesnot study the effectiveness past sanctions have on future compliance by facilities, and
does not dwayscongder afacility's history of past noncompliance when determining sanctions.
Thefederd civil monetary pendty (CMP) appearsto have been an effective sanction; however,
the state CM P processistoo onerous and burdensome. Plans of Correction (POC) submitted by
facilitieswhich have been cited for deficienciesare often ineffective and/or the POC isnot properly
monitored for compliance.

Staffing of Nursing Homes (pages 35-42)

The DA rescinded minimum staffing requirements. Thisaction appeared to contradict the intent
of state law. In addition, the rescinded staffing requirement appears to have been too low to
provide adequate care to nursing home residents. A new system being developed providesan
estimate of the actual hours of nursing care needed to meet the needs of the actua residentsina
specificnursing home. The DA needsto compare staffing levelsrecommended by thissystemto
actud gaffinginformation fromthefacilities. DA surveyorsdo not review facility saffing levelsand

-7-



compare them to any minimum standard or industry benchmark. The DA did not sanction afacility
to the fullest extent warranted when a widespread pattern of understaffing existed.

Employee Disgualification Listings, Central Registry, and Criminal Backgrounds (pages 42-47)

The DA isrequired to maintain alisting of personswho have abused, neglected, or exploited the
elderly and disabled. Nursing homes, residentia carefacilities, businesseswho hirenursesaides,
hospitals, and home health agencies are prohibited from hiring anyone on the employee
disqudificationlisting (EDL). Weidentified 21 instancesin which anursing homeor in-homecare
provider under contract with the department had hired a person listed onthe EDL. The DA does
not dwaysissueadeficiency tofacilitiesthat hire personslisted onthe EDL. Inaddition, the DA
doesnot have adequate proceduresin place to identify employerswho do not perform criminal
background checks. More than 1,100 persons listed in the Department of Mental Health
employeedisgudification listing and the Central Registry of Child Abuse and Neglect wereworking
innursing homesor a in-home care providers. In addition, instanceswere noted in which persons
listed on the Aging and Mental Health listings and within the abuse and neglect registry were
working in other inappropriate work settings.



REVIEW OF THE
DIVISION OF AGING'S
MONITORING OF NURSING HOMES
AND
HANDLING OF COMPLAINT INVESTIGATIONS
MANAGEMENT ADVISORY REPORT

I nspections

Under federa and state regulations, the Divison of Aging (DA) is charged with the respongbility
to conduct inspections of licensed nursing homesand resdentia carefacilities. Currently thereare
about 1,250 of thesefacilities operating within the state. Federa regulations require nursing homes
that are certified to participate in the Medicare and Medicaid programs to be subjected to an
inspection (dso commonly referred to as a survey) a least once every fifteen months. State
regulations require each licensed nursing home and residentid care facility to be subjected to a
least two inspections annudly. Under DA policies, one of those ingpections, desgnated a "full”
ingpection, must determine whether the facility is in full compliance with dl sate licensing and
provisonof carerequirementsexcept thosereviewed during theinterimingpection. The DA usudly
performs the "full" ingpection and the federa ingpection at the sametime. DA policy requiresthe
second annud State ingpection process, designated the "interim” ingpection, to focus on qudity of
care from an outcome perspective and compliance with six statutorily mandated areas (surety
bonds, nurse ades training, resdent funds, operationa policies, grievance system, licensed
adminigtrator), and the federal Patient SAf-Determination Act.  Section 198.032, RSMo 1994,
requires ingpection reports to be centraly filed in amanner that facilitates rapid access and to be
avallable to the public for examination and copying.

Our review of the DA's ingpection process noted the following areas of concern:

A. For ingpections where deficiencies are found, the results of both full and interim state
ingoections are  documented on a DA-107 form. If no deficiencies are found, the
ingpection is documented on a DA-102 form. The forms aong with any necessary
satementsof deficiencies, plansof correction, and required lettersof theingpection results
make up an ingpection report packet and those packets are submitted to the Central Office
for data entry to DA's centraized data base and filing in the centrd file room. The DA
policy regarding submission of completed federa ingpection packets is to submit the
packet, except in rare instances, within 90 days following the exit conference.

The DA does not gppear to Utilize its centrdized data base to monitor compliance with
state lawsregarding the timing of facility ingoections. We reviewed ingpections completed
for state fiscal years (SFY's) 1998, 1997, and 1996, and noted that inspection reportsare
often not submitted to the Central Office in atimey manner. We identified 81 ingpection
reports, some dating back to SFY 1996, for which the inspection had been compl eted but
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the ingpection report had not been submitted to the Centra Office. Weasoidentified 102
ingpection reports which had been submitted to the Centra Office but the resultshad not
been entered into the DA's computerized data base. Because inspection reports are not
submitted to and entered into the database maintained by Centrd Officetimely, the DA is
unable to rely on the system to properly monitor and ensure ingpections mandated by state
law have been performed. In addition, the reportsthat are not filed with the Centra Office
are not centraly filed and therefore do not appear to be readily accessibleto the public as
required by Section 198.032, RSMo 1994.

Because the DA's system does not maintain the current status of facility ingpections, we
asked the DA to research ingpection records to determine if the DA was in compliance
with state ingpection requirements for SFY 1999. The DA determined it had failed to
conduct 53 full and 363 interim ingpections during SFY 1999. Asareault, it gppearsthe
DA isnot in compliance with the tate law regarding ingpections for nursng homes and
resdentia carefacilities.

We compared thelisting of facilitiesthat did not receive arequired ingpectionin SFY 1999
to the liging of fadilities that had been issued a notice of honcompliance by the DA since
1997. A notice of noncompliance is only issued to afacility that was cited for a Class|
violation or had a Class|1 violation that had not been corrected by the time of the revisit.
A Class| violation is one which presents either an imminent danger to the hedth, safety,
or welfare of any resident, or a substantia probability that death or serious physica harm
would exist. A Class | violation would have a direct or immediate reationship to the
hedth, safety, or welfare of any resident, but which doesnot create imminent danger. We
determined twenty-three of the facilitiesthat did not recelve the required ingpection had at
least two natices of noncompliance issued in the last three years. One of those facilities
had not received ether the full or interim ingpection.

The DA dtributed some degree of the missed ingpectionsto the Sgnificant increasesin the
number of seriouscomplaintsin SFY 1999 which required extensive investigationsby DA
ingpectors. Thetotal number of complaints received by the DA increased 9 percent from
SFY 1997 to SFY 1998 and 21 percent from SFY 1998 to SFY 1999. In addition, the
DA dated a substantial increase in the number of notices of noncompliance issued in the
last two years required sgnificant additiond ingpector time to write up the deficiencies,
monitor those facilities, and provide testimony a hearings on the enforcement actions
resulting from those notices.

The DA should take immediate action to comply with state law regarding the ingpection
of nurang homes and residentid carefacilities.

We dso examined inspection reports for SFY's 1998, 1997, and 1996. The DA was

uncble to provide documentation that any inspection, either full or interim, had been
conducted at two intermediate care facilitiesin SFY 1996 or at one resdentia care
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fadlity in SFY 1997. In addition, the DA was unable to provide ingpection reports to
Substantiate that 23 full and 68 interim ingpections had been performed in SFY's 1996
through 1998.

The DA maintains that inspectors were a these facilities and offered employee time
records to verify their contention. However, without a completed inspection report, the
DA is not in compliance with state law and there is no documentation that completed
ingpections were properly performed. Inaddition, writteninsgpection reportsare necessary
to apprise the public whether facilities are in compliance with various state and federd
regulations.

Section 198.022, RSMo 1994, requires the DA to make at | east two ingpections per
year. Thisstatute also dlowsthe DA to make as many inspections asit deems necessary.
As noted above, the DA has not even been able to make the minimum number of
ingpections required by law, much lessto perform additiond inspections. Nevertheless,
the DA rarely performs additiona ingpections. 1t would appear the DA could identify the
chronicaly poor performing facilities and subject these facilities to additional ondte
ingpections. Additiond ingpections may help identify deficient conditionsin amoretimely
manner and help force the poor performing facilities to maintain a higher level of care
throughout the year.

Federal and State regulations require ingpections to be unannounced and unpredictable.
Many citizen complaints received by both our office and the DA alege that facilitieswere
aware of or could predict when the next inspection would occur. Those complaintsfurther
dlege that facilities often make temporary or cosmetic changes in their staffing levels,
physical environment, and qudity of careinan effort to mask underlying systemic problems
when the facility thought the ingpection was pending. DA personnel acknowledged that
it is not unusua for staffing levels to increase once an ingpection begins.  Scheduling
ingpections in a somewhat predictable pattern tends to offset the unannounced aspect of
the surveys and ingpections. During our review we noted several examples of the
inspection order and/or ingpection dates of facilities being very patterned.

Predictable ingpections providefacilitiesthe opportunity to maketemporary improvements
in gtaffing levels and the condition of the facility to coincide with the expected date of the
ingpection. In September 1998, the DA adopted arevised ingpection scheduling policy.
Under the revised palicy, regionsareto vary the geographica ordering of the inspections.
Also, to further decrease the predictability of inspections, the DA startsat least 10 percent
of the ingpectionsin the evening or night hours or on weekends.

The DA should continue to identify and implement ways in which the predictability of the
ingpections could be reduced by varying the chronologica order and timing of ingpections.
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During the ingpection process, ingpection staff review 190 areas or categories to identify
violations of sate and federd regulaions. Violations noted in these categories arecalled
deficiencies. We obtained a September 1999 On-line Survey and Certification Reporting
System (OSCAR) summary report of deficiencies issued to the certified facilities. The
report included summarized data on 559 skilled nurang facilities (SNFs) inthe sate which
included approximately 490 fecilities ingpected by DA. The other SNFFs are hospital
based and are inspected by the state's Department of Hedth. This summary report
revealed the percentage of homes cited for the 190 categories by region, Sate, and the
nationd average. We noted the DA cited certified fecilities at arate 5 percent higher than
the nationd averagefor four of the 190 categories. The citerate was 5 percent below the
nationd averageratefor ninecategories. Thetota number of facility/citesfor the tatewas
2,475, with 559 facilities, for an average cite rate of 4.43 deficiencies per facility for
Missouri. The nationd average cite rate per facility is 5.36 deficiencies per facility. The
DA had not studied thisreadily available report in any detail and could not explain why the
DA averageciterate per facility was|ower than the nationd average. Whilethedifference
between the cite rate of Missouri and the nation was often dight, the DA was below the
nationa average in 155 categories, the same for two categories, and above for only 33
categories.

We dso reviewed the variationsin the cite rates among the seven regions within the state.
The lowest citerate was Region 1 in Southwest Missouri at 3.36 cites per fecility. Region
4 in Northwest Missouri averaged 7.25 cites per facility. Again DA has not studied the
variation between regionsin much detall. Industry officias and advocates for the elderly
have stated one of their biggest concerns with the DA ingpection program isthe gpparent
lack of condgstency between ingpections and the variations in interpretation and
enforcement efforts between regions.

The DA should study the available reports of deficiency patterns to identify areas where
enforcement may be weak or inconsistent and consider their impact upon the inspection
process.

The U.S. Depatment of Hedth and Human Services, Hedth Care Financing
Adminigration (HCFA), the federal oversght agency, conducts two types of federa
monitoring surveys (FMS) to determineif the DA is complying with the federd ingpection
process.

HCFA performs observationa ingpections and accompany the DA inspectors during the
actua ongte ingpection process. HCFA provides guidance and advice to the state
inspectorsto help them improve ther inspection technique. Weidentified 31 facilities that
had been subjected to an observationa FMS during the period April 1996 through
November 1999, and for which we could compare the number of deficiencies noted to
the previous DA inspection. More deficiencies were cited during the FMS than the
previous DA inspection for 19 of the 31 facilities. One facility increased from 5 to 45
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deficiencies. Intotd, 208 deficiencies were cited during the previous DA inspection and
320 were cited at the subsequent FMS.

HCFA ingpectors dso conduct comparative or look behind ingpections in which the
federal ingpectors conduct a separate ingpection and compare their results to the results
of the state ingpection. HCFA then provides the DA with follow-up reports that identify
areasin which the DA should consider providing additiond training to inspection gaff.

In a United States Genera Accounting Office (GAO) report issued in November 1999,
the GAO concluded that HCFA's presence during surveysislikely to make state surveyors
more atentiveto their ingpection tasksthan they would beif they were not being observed.
The report aso contained the following example related to a Missouri nursing home:

"...aurveyors from HCFA's Kansas City region found 24
deficiencies in a Misouri nurang home that date
surveyors did not identify during their survey conducted
about 6 weeks earlier. One of these deficiencies
identified Six residents whose nutritional status was not
being adequatdly assessed by the nuraing home, resulting
in sgnificant weight loss in severd cases. One resdent
lost 19 percent of his weight between June and October
1998. His weight at the time of HCFA's survey was 93
pounds, which HCFA indicated was sgnificantly below
the resdent's minimally acceptable body weight of 108
pounds. Fewer than 4 months after his admisson to the
nursng home, this resdent aso had developed two
moderately severe pressure sores, which the home was
inappropriately tregting with a cream the manufacturer
stated was not intended to heal pressure sores but rather
to prevent irritation to the skin. According to HCFA
surveyors, these deficiencies affecting multiple resdents
should have beenevident at thetime of the Sate's survey,
but the state surveyors did not cite them.”

An increase in the number of deficiencies cited when HCFA ingpectors are available for
guidance and advice may indicate aneed for additiond training for state inspectors.

A statement of deficiencies (SOD) is prepared by theinspection team memberswho were
present during the onsiteingpection or complaint investigation. The SOD isthen reviewed
by the team supervisor and at least one other ranking manager, often the regiond
supervisor. The supervisory review is intended to ensure the SOD meets the technica
writing standards, appears to be complete and accurate, and is based upon clear and
convinang evidence that the violations noted were in fact violations and were well
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supported by the facts and examples used. When the supervisory review iscomplete, the
SOD is sent to the facility's management.

If the facility's management disagrees with the violations noted in the SOD, they can
request an informa dispute resolution conference (IDR). The IDR process alows the
fadility to present additional evidence to show that any particular deficiency cited was not
aviolaion or wasnot asserious astheinspectorsindicated. Representatives of thefacility,
and often their atorneys, meet with severd DA management and usualy members of the
ingpection team. The DA then decides whether to uphold the deficiency, remove the
deficiency, or lower or raise the severity leve at which the deficiency iscited. IDR'sare
recorded and summary notes are made to document the decisons made.

We reviewed more than 100 SODs and generdly found them to meet the supervisory
review criteria noted above. We noted many instances in which one or more proposed
deficiencies had been deleted by a supervisor. In most instances where a proposed
deficiency had been deleted, the supporting evidence for the deficiency was margind, the
exampleswere wesk, or it was decided to issue the deficiency under adifferent category.
However, we noted two SODs which were extensvely revised by DA management:

1) In December 1998, the ingpection team conducted asurvey and on December 22
an SOD was hand carried to the facility which identified fourteen violations of
federd regulations, two violaions of the Life Safety Code, and ten violations of
date regulations. On December 28, the facility owner and the administrator met
with DA management to protest the deficiencies and requested an IDR.

Instead of proceeding with the IDR processfor theinitid SOD, DA management
decided that Centrd Office staff would conduct areview of documentsand an on-
dte vigt to interview gaff, resdents, and make observations of the facility. On
December 29, a member of the Centrd Office dtaff vidted the facility. On
December 30, the facility’ s law firm presented a formal request for an IDR to the
regiond manager. On January 2, the DA issued a letter Sating the results of the
ingpection had been revised and the facility was determined to be deficiency free.

Subsequent to DA's January 1999 decision to issue adeficiency freereport to the
fadlity, the DA returned to the facility in April 1999 to conduct a complaint
invedigation. This investigation resulted in the DA citing the fadility for three
federad and five date deficiencies, including four Class | deficiencies, and
recommending a federal CMP of $7,050 per day for 15 days. The facility has
since requested an IDR.

2) InNovember 1998, the DA conducted ainspection and prepared an SOD, dated
December 10, citing eeven federd and nine state and two life safety code
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violations. The facility, through its attorney in a letter dated January 6, 1999,
protested the citations and requested an IDR. DA management began anin-depth
review of the SOD and the ingpectors workpapers, and held discussonswith the
ingpectiongaff. After theinitid review by an upper level management officid, the
number of deficiencies was reduced to Six federd and six state deficiencies. The
fadility continued to protest and by January 22, 1999, the DA agreed to reduce
the number of deficienciesto three federd and four sate violaions.

Inlate January, the regiona manager and the upper level management officid who
had conducted the in-depth review of the SOD visted thefacility and interviewed
the resdentsidentified in the remaining federal categories. The DA officid stated
that the residents were impaired, confused, or demented to the point that any
gatement by thoseresidents could not berelied upon. On February 15, 1999, the
DA issued the facility a letter tating that al proposed deficiencies had been
deleted. Again the forma IDR process was not utilized in this ingtance.

The above instances indicate that either the DA inspection team did not adequately
perform and/or document the results of the inspections, or the DA management
ingppropriately removed some deficiencies initidly cited by the ingpection team. DA
management stated the reasons for the significant changes to these SODs related to
insUfficent documentation of findingsand problemsassociated with report writing. Full and
complete documentation asto why changeswere madeto the SODsisnot available. One
method to provide that documentation is for the DA to follow its established process for
resolving disputed deficiencies.

3) We dso reviewed a summary of a DA officid’s review of another ingpection.
After the inspection had been completed and the SOD prepared, a complaint
dleged to DA management that the inspection had not been conducted properly,
that information provided to theinspector wasignored, and that some deficiencies
that existed had not been cited. The DA officid’ ssummary indicated thet at least
three Class| violationswere well documented in the ingpector workpapers but no
violation was issued. Those violaions were inadequate saffing, the facility
adminigrator’s failure to report a broken arm to the DA hoatline, and failure to
provide a pureed diet as ordered by adoctor which resulted in aresident choking
to desth. The DA provided theinspection team with additiona training asaresult
of itsinternd review.

The DA should establish appropriate review procedures to ensure SODs contain
al deficencies identified by the survey team. Inaddition, the DA should continue
to identify additiond training needs and provide training to ingpector daff.

WE RECOMMEND the Divison of Aging:
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A-D. Devedopand utilizeacentrdized ingpection monitoring systlemto track ingpectionsand then
ensure completed ingpections are submitted to the Centra Office and entered into the
gystem in a timely manner. We dso recommend the DA perform al inspections as
required by state law, and take the necessary stepswhich would alow the DA to perform
additiond ingpections of poor performing facilities.

E Continue to develop and implement policies to reduce the predictability of inspections.

F. Andyze the available reports of deficiency patterns to identify areas where enforcement
may be weak or inconsstent and consider their impact upon the ingpection process.

G&H. Ensure ingpectors are adequately trained and supervised, require the informa dispute
resol ution processto be followed when facilities dispute statements of deficiencies, ensure
dl deficienciesare adequatel y documented, and are accurately and properly reported, and
develop procedures to ensure the reasons for changing draft SOD's are adequately
documented.

AUDITEE'S RESPONSE

A

During State Fiscal Year 1998, the division entered 2,422 (98.6%) of the state licensure full
and second inspectionsinto the central data base; 2,591 (98.9%) during SFY 1997 and 2,394
(99.0%) during SFY 1996. We agree that 81 or 1.1% of the inspection reports over the
three year period were retained in our regional offices and that 102 or 1.4% of the reports
over the three year period were in central files without being entered into the CRANE
system. Asa result of the auditor’ s recommendations, we have taken action to strengthen
our internal controls over entry of data into the CRANE system; CRANE report review by
regional managers and subsequent submission of the paper fileto the central fileunit. DA
working with consumers and the long-term care industry noted the shortcomings in the
federal On-line Survey, Certification and Reporting (OSCAR) System and began devel oping
and implementing a new state system, the Automated Licensure, Inspection, Certification
Environment (ALICE) under afive (5) year plan that beganin 1996. The systemwill result
in a centralized data base designed to support all primary agency operations and meet
federal and state data collection requirements.

The division is complying with the requirement of making reports available to the public.
State law requires the division to make inspection reports and written reports of
investigations of complaints, of substantiated reports of abuse and neglect received in
accordance with section 198.070, RSMo and complaints received relating to the quality of
care of facility residents accessible to the public. These reports are to be available for
examination and copying, provided that such reportsare disclosed inamanner that doesnot
identify the complainant or any particular resident. Recordsand reportsareto clearly show
what steps the division and the institution are taking to resolve problems indicated in the
inspections, reports and complaints Additionally, the federal State Operations Manual
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(SOM) indicates that information from the survey process may be provided to interested
parties within 14 calendar days after the information is made available to the facility.
Provisions of the Federal Freedom of Information Act (FOIA) require that when a request
to disclose related to the federal Medicare/Medicaid facilities is received, the information
be released within 10 working days or if thisis not possible, the requestor be notified within
10 working days when the information will be released.

Routinely, survey and inspection packets including complaint investigationsareretained in
the regional office until the survey or inspection processincluding the facility’ ssubmission
of a plan of correction is complete (including any resulting informal dispute resolution or
facilityrevisit). Our process hasbeen to promptly notify the requestor of information when
the information is not yet in the central file or not yet accessible by the public and provide
a date when the information will be provided. Virtually every file hasto be reviewed prior
to release to the public to ensure that the federal and state requirements related to
confidentiality of client specific information are met. Central files bases the date provided
to the requestor upon the federal requirement that the facility receive the information 14
days prior to its' public release and the state requirement for accessibility. Asnecessary to
meet the needs of individual requestors, central fileswill ask the region to fax or next-day
mail releasable material. Allowable information is then made available to the requestor
after resident specific information isremoved. Again, the division believes the federal and
staterequirementsto provideready accessto information within reasonabletimeframesare
being met through this process.

DA concurs that we did not meet the state requirement for two state inspections per year,
one of which isan interiminspection in Sate Fiscal Year 1999. The division completed in
StateFiscal Year 1999 full licensureinspectionsincluding adult day careprogramsfor 1,173
or 95% of the facilities and programs in the state. Additionally, the division completed a
total of 762 or 62% of the required interiminspections. During State Fiscal Year 1999, the
division began responding to a dramatic increase in nursing home violations. The number
of state notices of noncompliance nearly doubled from 110 to 211. The number of
Medicare/Medicaid facilities cited for substandard quality of care nearly tripled from 31 to
90. The number of Medicare/Medicaid facilities cited for immediate jeopardy nearly
quadrupled from 20 to 73. The division requested HCFA impose denial of payment on 63
facilities for new Medicare/Medicaid admissions and requested HCFA impose Civil
Monetary Penalties (CMPs) 51 times against 30 facilities. Complex cases involving these
legal actions (See Chart 2) routinely result in up to an additional 300 hours of staff time per
instance. Saff time is spent conducting investigations into allegations of abuse/neglect,
copying reports, letters and other material requested through discovery, responding to
interrogatories, being deposed, participating in administrative meetings and hearings and
preparing materials for employee disqualification list referrals.

Institutional Services management staff decided that should any requirements not be met
we would not meet the state licensure requirement for a second visit. Additionally, full
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inspections would be conducted in conjunction with the federal certification survey in
Medicare/Medicaid facilities, even if the state 12 month timeframe was exceeded. This
ensured that the top federal priority for completion of all Medicare/Medicaid certification
surveyswithin a 12 month average (surveys conducted between 9 and 15 months) was met.
Further, we began resear ching alter native methods to meet the state licensure requirement,
such as use of outside contractors. We were unable to find a viable alternative due to the
training timeframes (i.e., 9 to 12 months for a fully trained surveyor) for inspection staff.

The division’s policy has been to maintain copies of all inspection and complaint reports,
other than those specifically required to be purged (i.e., unsubstantiated reports of
abuse/neglect). State statute at 198.032, RSMo, sets forth requirements for maintaining
thoserecordsrelated tofacilities” noncompliance” . Languageisspecificinthat recordsand
the steps the division and the institution are taking to resolve problems indicated in the
inspections, reports and complaints are kept and available to the public or where
substantiated abuse/neglect was found. Until House Bill 316 was passed during last year’s
legidlative session, statute had been silent asto the requirement for the division to maintain
a history of compliance at a facility.

During the three year period (SFY 1996 through SFY 1998), the division completed and is
ableto produce hard copies of 7,407 full and interiminspections. Asstated inthe auditor’s
report, we wer e unableto provide copies of 23 full and 68 interiminspectionsor 1.2% of the
total inspections completed. Asnoted inthe auditor’ sreport, the division was able to show
through timereportsthat survey staff wereinthefacilitiesduring the applicabletimeframe.
We are reviewing and will strengthen our documentation policies to ensure that all copies
of documentsare entered into the central data base and copiesmaintained inour central file
unit.

During State Fiscal Year (SFY) 1999, the division conducted a combined total of 3,368
federal surveys, state licensure full and interim inspections and revisits associated with the
survey or inspection event. Division staff monitor “ poor performing facilities a number of
times a year by conducting:

full inspections;

interim inspections,

revisits after issuance of a Satement of Deficiencies;

complaint investigations,

monitoring for up to 24 hours per day if warranted to safeguard residents; and/or
a second full annual survey required by HCFA for two “ poor performing” facilities
under the President’ s Nursing Home Initiatives.

OO O OO OO

Currently, the Division of Aging, Institutional Services section has a total of 158 full time
inspection staff. These staff areresponsiblefor conducting statelicensing activities, federal
surveysand complaint investigationsintheover 1,230facilitiesstatewide. Abudget request
has been submitted to the Legislature supporting additional inspectorsenabling thedivision
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to provide the statutorily required inspections. We remain committed to meeting the state
requirement for two inspectionsper year. Wewill continueto exploreopportunitiesto spend
more time in poor performing facilities.

Due to the number of times DA staff are in facilities, predictability is somewhat inherent in
the process, but we have taken actions to control for this tendency. Additionally, the state
law for two inspections within a twelve month period (state fiscal year) and federal
requirementsrelated to survey averages and revisit timeframes (i.e., revisit near the time
thefacility allegesall corrections have been made) further increase the predictability of our
visits. We concur with the goals of reducing the predictability of inspectionsand of fostering
a highly qualified and competent survey staff having access

to all information available to support their work. FOSS RESULTS

E 13 155
DA doesreview national and regional deficiency rates and 2 1 Hay .
patterns. The HCFA Online, Survey, Certification and 2 . \\ /“2\ FOSS
Reporting (OSCAR) systemservesasa starting point for our 2 . D ~gH State:rvey
review, but hashistorically proven unreliable asa predictor @) . B—r G ®
of survey staff ability or facility status. Data available g 5 <

<

through the OSCAR system is limited to information Current Previous 2
collected during the latest four (4) annual facility surveys Previous 1 Previous 3
(routinely covering 48 months) and four (4) complaint Survey Periods
investigations (routinely covering less than 6 months in a

poor performing facility). DA has determined that we must examine multiple variables to
make accur ate assessments of facility performance and survey staff technical ability.

Chart 1

During the current survey cycle, the division cited more deficienciesin 247 facilitiesthanin
the prior year, cited the same number of deficiencies in 64 facilities, cited a decreased
number of deficiencies in 160 facilities and did not have two years data available for
comparisonin 14 facilities (excluding facilitieswherefederal surveyorswere present during
either the current or previous process.) . This chart compares results of the Federal
Observational Survey activity (on average 22 surveys per year) and state survey agency
activity (on average 444 per year) in Missouri during the past three years.

DA agreesthat thereare significant differencesin thecitation rates of the current FOSSand
previous 2 FOSS surveys as compar ed to the state average of a much larger population of
surveys. Given the number of surveys conducted and this 4 year period, DA is more
consistent in our citation rate than HCFA. The federal Health Care Financing
Administration (HCFA) isresponsiblefor providing thetrainingincluding training plansand
materials for survey staff. HCFA administers the Surveyor Minimum Qualification Test
(SVIQT) which is required to be passed by all qualified surveyors. HCFA has routinely
performed the FOSS in facilities that do not have histories of being “ deficiency free” .

HCFA prefers their staff monitor in facilities with some level of noncompliance in their
history. Therefore, we do not agree that the sole reason for the difference in the citation
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rate is a result of the presence of federal surveyors and in fact, has more to do with
conditions present in the facilities selected.

DA disagreesthat federal compar ative surveys are compar ableto state surveys of the same
facility. Federal comparative surveys are completed using different criteria and resources
than those set forth by HCFA for state survey agency use. Differencesinclude: utilization
of different numbersand types of survey staff; use of different samples of residents; reviews
of different areas of resident care; the periods of time surveyed are not the same and
findings from the federal compar ative survey are not required to be legally defensible.

DA hasreviewed the two (2) examples (fromthe sample of 100) noted in the state auditor’s
review which relates to inappropriately removed deficiencies and DA was unable to make
a similar determination from the information available. We noted that staff failed to
adequately providewritten documentation for removal of some deficiencies, however, upon
interviewing those staff responsibl e, we determined their actionswerewithintheir scopeand
authority. DA’s standard operating procedure allows for central office reviews including
administrative reviews of statements of deficiencies (SODs) to determine, if errors have
occurred in the survey process and to determine if supporting documentation and
evidentiary matter is sufficient to warrant inclusion of a finding in the SOD. DA does not
concur with the state auditor’ s opinion that management staff do not have the authority to
review work of subordinates and make management decisions about the ability of the
agency to sustain the conclusionsreached. The division agreesthat changesto SODs need
to be adequately documented. We have reviewed the central office administrative review
and quality assurance processes and have strengthened our internal controls over
documentation requirements for these processes including feedback to field survey staff.

AUDITOR’'SCOMMENT

H.

The DA’s contention that it is our position that the DA management should not review and make
management decisions regarding the work of ingpection staff is inaccurate. Obvioudy, it is
necessary to review the adequacy of the work of ingpection staff. However, it is so necessary
for the DA to adequately document why changes, especially such extensive changes, are necessary
to SODs. Theneed for thisdocumentation isfurther magnified when the disoute resol ution process
is not used or avoided.

Complaint Investigation Processing and Procedures

The DA isresponsble for recording, investigating, and reporting the results of complaintsmadeto
the DA's dderly abuse hotline. Complaints are assigned to the Ingtitutiona Services (1S) section
if the dlegation concerns a nurang home or resdentia care facility or one of their resdents. The
DA received 7,399, 6,091, and 5,591 ingtitutional complaints in SFY's 1999, 1998, and 1997,
respectivdy. The Home and Community (HCA) section handles complaints for other clients or
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potentia clientsof the DA. The DA received 14,099, 13,386, and 12,623 home and community
complaintsin SFY's 1999, 1998, and 1997, respectively.

Ingtitutiondl Services complaints are classified in four categories, abuse and neglect (A/N), and
Classssl|, Il, and I1l. Abuseis defined asthe infliction of physica, sexud, emotiond, or financia
harm or injury. Neglect is the failure to provide services when such failure presents either an
imminent danger to the hedlth, safety, or welfare or substantial probability of death or serious
physicd harm. The dassficaionof complaintsis consstent with the standards defined in Section
198.085, RSMo Cumulative Supp. 1999. A Class | vidlation is one which presents either an
imminent danger to the hedlth, safety, or welfare of any resident, or a substantia probability that
death or serious physicd harmwould result. A Classl| violation would have adirect or immediate
relationship to the hedlth, safety, or welfare of any resident, but which does not creste imminent
danger. A Classlll violation would have an indirect or potentid impact on the hedlth, safety, or
welfare of any resident. Section 198.088, RSMo 1994 requiresthe DA to promptly review A/N,
Class | and Class Il complaints. Section 198.070 (5), RSMo 1994, requires DA to initiate
investigation of A/N complaints within 24 hours and to notify the next of kin or responsble party
as soon as possble, and to further notify them whether the report was substantiated or
unsubstantiated.

For Inditutiond Servicescomplaints, DA policy requiresacompleted investigation report for A/N
and Class | complaints to be submitted to the Central Office within 60 days. Reports of Class||
and Il complaints are due at 120 and 150 days after receipt, respectively. With the exception of
unsubstantiated A/N complaints, Section 198.032(2), RSMo 1994, requires written reports of
investigations of complaintsto be ble to the public for examination and copying, provided
such reports are disclosed in a manner which does not identify the complainant or any particular
resdent. By DA policy, HCA complaint reports are due within 90 days after receipt of the
complaint. We reviewed the handling of complaints and noted the following concerns.

A. The DA does not dways initiate complaint investigetionsin atimely manner. DA policy,
and in some cases state law, requires complaint investigations of abuse and neglect and
Class | complaints to be initiated within 24 hours of the initid receipt of the complaint,
Class |l complaintsto be initiated within 90 days, and Class 11 complaintsto beinitiated
a the next vigt to the facility. According to DA records, in SFY 1999 the DA failed to
initiate complaint investigationswithin thesetimeframes 5.6 percent of thetimefor A/N, 6.4
percent for Class|, 5.1 percent for Class 11, and 1.5 percent of the time for ClassII.

Deayed initiation often makesit more difficult to determinewhether anincident or violation
actually occurred. As areault, the DA should ensure complaint investigations areinitiated
timely.

B. We obtained the DA'sreport of overdue complaintsdated May 10, 1999 and noted 1,657

complaints for which acompleted summary report had not been submitted to the Central
Office within the timeframes required by DA policy. Of these 1,290 were ingtitutiona
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service complaints and were at least 120 days past the due date, including ninewhich had
been received in 1996 and 108 which had been received in 1997.

The overdue complaint investigation report is produced monthly and distributed to the
regions. Theregions areto review the report and take necessary action to complete the
investigation and submit any overdue reports. Apparently, overdue reports are given a
very low priority by the regions. During our audit, our office had received numerous
complaints from citizens gating that DA was unresponsive or untimely in their complaint
investigations. The following table indicates the reports which were 120 days overdue by
indtitutiona service complaint type and region.

Division of Aging 120 Day Overdue Institutional Services Complaint Investigation Reports (as of May 10, 1999)

Region #1 Region #2 Region #3 Region#4  Region #5 Region #6 Region #7
Complaint Type Springfield Poplar Bluff Kansas City Cameron Macon Jefferson City St Louis Total
A/N - Abuse & Neglect 18 0 41 0 3 0 26 88
Class| - imminent danger 53 0 101 2 2 0 78 236
Class|| - direct relationship 180 0 373 3 4 1 288 849
Class|I - indirect impact 24 0 77 0 0 0 16 117
Totals 275 0 592 5 9 1 408 1290
Percentage of the total past due 21.3 0.0 459 04 0.7 01 31.6 100.0

Division of Aging Total Number of Institutional Services Complaints Received
State Fiscal Year

1997 845 405 1175 304 275 527 2060 5591
1998 941 437 1424 325 323 547 2094 6091
1999 1140 532 1615 397 384 705 2626 7399
Three year total 2926 1374 4214 1026 982 1779 6780 19081
Percentage of total received 15.3 7.2 221 54 51 9.3 355 100.0

1) As is evident from the table, timely completion of indtitutional complaint reports
was a sgnificant problem in DA date regions 1, 3, and 7 (and particularly in
Region 3). We atempted to review the more serious complaintsin those regions
to determine whether the DA had investigated the complaints. There were 85
A/N and 232 Class| complaintswhich were at |east 120 days overdue from these
three regions.

At our request, theregiona officesresearched their filesand provided theexit date
and complaint concluson gatus for the missing reports. The exit date isthe date
on which the DA discussed the resolution of the complaint with the facility
adminigirator or representative. Of the 317 complaints which were at least 120
days overdue, the time between the initid complaint date and the exit date
exceeded six months for 26 of these complaints and one year for 3 complaints.
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2)

3)

4)

We waited one month and then requested the DA provide the completed
complaint investigation reportsfor the 317 A/N and Class| complaintswhichwere
at least 120 days overdue at the time of our earlier inquiry. Region 1 and Region
7 had submitted the overdue investigation reports, however, Region 3 failed to
submit completed reports for 30 A/N and 68 Class | complaints. According to
DA gaff from Region 3, dmogt al of the missing complaints had been determined
to be invdid or the dlegation could not be verified. Even if a complaint is
determined to be invaid or the complaint could not be verified, an investigation
report is il required.

The following is anexample of one of the complaintswhich isnot supported by an
investigation report:

C One A/N complaint received December 1998 dleged that in October
1998, alegdly blind woman with abroken ankle wasbeing transferred by
an employee to her bed and the employee caused her to fall to the floor.
That employee yelled a her to get up and while she was trying to get up
the employee twisted her causing her to bresk her knee and again shefell
to the floor. A second employee then came into the room and both
employeesyelled a thewoman to get up. Thewoman underwent surgery
to repair the knee later that day. DA daff from Region 3 indicated the
complaint was exited in April 1999 and the complaint was determined to
be invaid. The facility named in the complaint was o named in four
other missng complaint investigation reports.

Without completed investigation reportsthere isno assurance the complaintswere
investigated properly and timely, the conclusion status was reasonable, or that any
appropriate enforcement action wastaken. Inaddition, themissng reportswill not
be part of the public record as required by state law.

We compared the conclusion status of the 120 day overdue A/N and Class |
complaints from Region 3 and noted that those reports were determined to be
invaid 75 percent of thetime. We noted that the average Statewide rate over the
lagt three years for which complaints were determined to be invalid was 31
percent for A/N and 46 percent for Class | complaints. Ddlay of investigaions
and completion of reports appeared to result in adecreased ability to identify vaid
complaints and therefore take any appropriate protective or enforcement action.
Asinany investigatory process, evidenceislost and memoriesfade, and involved
parties lose interest with the passage of time.

Of the 98 missing Region 3 reports, 62 complaints arose from a Medicare and/or

Medicad certified facility. Under the State Operations Manua Section 7700, the
completed complaint investigation report must be made on Form HCFA-562 and
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entered into the OSCAR system within 90 days of the completion of the
investigation (exit date) regardless of whether the complaint is substantiated or
unsubstantiated.

5) We noted five ingtances in which a completed investigation report from Region 3
for the 120 day overdue complaints concluded that due to the excessive length of
time that had passed since receipt of the report, the DA would not send the letter
to the resdent'sfamily or the reporter asrequired by state law. Two examples of
complaints where the reporter was not contacted follows:

C The first complaint, received May 2, 1996, alleged a resdent was
admitted to ahospita with unexplained injuriesin February 1996 and was
readmitted to the hospital in April 1996 and some of the resident's
persona property had disappeared. The report indicated the DA
conducted an on-dte investigation and determined the complaint was
invaid. The complaint was exited May 8, 1996. The investigator
completed the report March 29, 1999, and the supervisor approved the
report April 4,1999. No letter was sent to the reporter due to the age
of the complaint.

C The second complaint received October 14, 1996, indicated a resdent
had ablack eye of unknown origin. Thereport indicatestheinvestigation
was initiated within 24 hours and the investigator was unable to verify the
cause of the injury. The complaint was "reinvestigated” on March 25,
1999, and exited that day. The report was completed on March 29 and
approved April 1, 1999. No letter was sent to the reporter dueto the age
of the complaint.

The DA should ensure complaint investigations are completed timely, the results of those
investigations are properly documented, and required summary reports are submitted in
atimey manner to hel p ensure gppropriate enforcements actionsare taken againgt fecilities
that are not in compliance with state and federd regulations. In addition, the DA should
ensure dl reports are available to the public, and ensure the resident's next of kin or the
reporter is notified of the results of dl complaint investigetions.

We noted that of thetotal 2,165 A/N complaints received in the SFY's 1999, 1998, and
1997, the complaint investigation report was assigned the "B" status (vaid but corrected
by time of investigation) 508 times (23 percent) and, of 3,285 Class| complaints, the"B"
status was assigned 547 times (17 percent). The"B" status is to be assgned when the
dlegationin the complaint isvalid or aregulatory violation has occurred but the DA cannot
determine the harm or seriousviolaion wasclearly thefault of thefacility. Ineachinstance,
there were one or more residents who were exposed to actud or potentia serious harm.
The"B" datusis aso assgned if thefacility hastaken corrective action by thetimethe DA
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caninvestigate. Thisisoften termed past noncompliance. Only inthe most severeincidents
doesthe"B" gatus noncompliance result in any punitive action againg the facility. The
falowing is an example of a complaint assgned the "B" datus as wdl as not timdy
investigated:

C A resdent who had a history of attempted and successful € opements from the
fadlity was identified as missing at 8:40 p.m. The resdent was returned to the
fadlityat 1:40am. by local police. Thisresdent suffered from dementiaand heart
problems. The complaint was received on March 3, 1997. The complaint was
investigated in December 1998 and was exited in January 1999. Thefacility was
not issued astatement of deficienciesnor had any sanctionimposed because of this
incident. Theresdent was moved to another facility sometime after the el opement
but before the investigation was conducted. The facility also had added alocked
unit for resdents having e opement risks.

As noted in the definitions above, a valid A/N or Class | stuation has presented an
imminent danger or substantial probability of death or seriousharmto aresdent. Nuraing
home operators and administrators are charged with the responsibility to provide 24-hour
protective oversight to al residents and should be able to recognize conditions and
potentia problems with employees and with residents that could lead to actua harm.
While use of the "B" dtatus may be gppropriate in very limited circumstances, it would
appear that with effective oversght, facilities could prevent many of those incidents from
ever occurring in thefirst place.

The DA should reexamine the policies reated to enforcement actions following the
determination that an abuse or neglect incident or a Class | violation occurred, but the
facility had taken corrective action before theinvestigation was completed. The DA should
consider stronger enforcement actions which may lead facilities to develop additiona
preventive measures which could reduce the number and severity of incidents in which
nursing home residents are exposed to actual or potentialy serious harm.

D. If anursging home questions the appropriateness or validity of a deficiency which resulted
froman inspection, survey, or complaint investigation it may apped the deficiency through
the IDR hearing. However, no such process exigts for complainants who wishto appeal
the result of an invedigation. The date of Illinois established an adminidrative hearing
process for complanants who are dissatisfied with the results of acomplaint investigation.
During the course of our review, we received many complaints fromcitizenswho dleged
the DA did not thoroughly investigate complaints.

The DA should study the merits of establishing asimilar process.

WE RECOMMEND the Divison of Aging:
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A&B. Ensure complaint investigations are initiated and completed timely, the results of those
invedtigations are properly documented, and reports are submitted in atimely manner to
help ensure appropriate enforcement actions are taken againg facilities that are not in
compliance with state and federd regulations. In addition, the DA should ensure required
reports are available to the public, and the resident's next of kin or the reporter is notified
of the results of dl complaint investigations.

C. Reexamine the policies related to enforcement actions when corrective action had been
taken before the investigation was completed. In addition, the DA should consider
stronger enforcement actions which may lead facilities to develop additiona preventive
Mmeasures.

D. Study the merits of establishing a processfor dissatisfied complanantsto gpped the result
of complaint investigetions.

AUDITEE'S RESPONSE

A

Atotal of 7,399 reports of elder abuse, neglect or exploitation and/or regulatory violations
within long-termcarefacilitieswerereceived during Sate Fiscal Year (SFY) 1999; 6,091 in
1998 and 5,591 in 1997. During SFY 1999, staff initiated within 24 hours 3,511 of these
reports. Changes to the federal complaint process and inclusion of additional stepsin the
survey process have significantly increased the hours DA staff spend meeting federal survey
requirements, limiting the time available for complaint investigations. Complaint reports
have continued to increase and the time allowed for initiation of certain types of complaints
has been reduced. DA staff are now required to spend on average an additional 16 hours
on each annual survey (including off-site preparation time). While DA believesthe changes
in the federal survey process will allow us to better assess and focus on facility
noncompliance, it has taken time away from the complaint investigation process. The
Health Care Financing Administration (HCFA) continuesto prioritize completion of annual
surveys above complaint investigations. We believe delaying a complaint investigation to
meet other HCFA mandated requirements may result in poor resident outcomes and in our
staff being unable to adequately investigate, document (including collection of evidence),
report and take appropriate enforcement actions against the facility. Itisessential that we
have adequate staff to investigate certain complaint reports immediately. Unfortunately,
asin past years, HCFA continues to increase workload requirements while not meeting the
staff and other resource needs of the state survey agencies. This year, HCFA was unable
to provide nearly $600,000 of the division’s budget request that would have allowed an
increase in the number of field survey staff to ensure our compliance with these new or
revised federal mandates including timely initiation and investigation of complaints.

Thedivision had identified problemswith the complaint processprior totheauditor’ sreview

and therefore, we concur with the auditor's recommendations. In Sate Fiscal Year (SFY)
1996, DA staff identified the need for sweeping revisionsto the complaint system. Beginning
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in SFY 1997, the division conducted internal reviews and convened focus groupsto clearly
identify issues and to make recommendations for systemic revision. Requests for budget
appropriation for additional staff were madein 1998 and 1999 to obtain sufficient numbers
of staff to implement the recommended revisions. Theserequestswere partially funded. In
addition, plansweremadeto replacethe antiquated Central Registry for Abuse, Neglect and
Exploitation (CRANE) system, through which all complaint reports are reported, tracked
and documented. Until the new system comes on-line, an interim tracking and monitoring
system has been implemented. The new on-line systemiscurrently inthe preliminary testing
phase.

In mid-SFY 1999, the division began phasing in region-by-region a new complaint
investigation process including a case management approach to ensure that complaint
investigations are initiated timely and at a minimum, a call is placed to the reporter to
determine the need for animmediate on-sitevisit. Thisprocesschangeresulted inincreased
communityparticipation (family, friends, facility operator sand other concer nedindividuals)
in bringing to positive resolution issues affecting the day-to-day lives of facility residents.

We do concur that additional improvements are needed to the complaint system. The

division took immediate action following discussions with state auditor staff to:

C Designate a central office complaint coordinator and monitor to ensure complaint
investigations aretimely handled; reportersare called; required notices are mailed;
and complaint investigation data is received and entered into the system.

C At least quarterly, monitor quality through a random selection of completed
complaint reports. Comparisons of the selected reports to established quality
assurance criteria will be completed; feedback to survey staff will be provided and
training will focus on areas needing improvement.

C Initiate a management and internal control review of complaint processing in the
Kansas City Regional Office to be followed by reviewsin S. Louis and Soringfield.
C Reguest funds in a Sate Fiscal Year 2001 new budget decision item to provide

investigative skills training (24 hours) at this year’s annual conference for all staff
and to providefor an advanced coursein the spring of 2001 for supervisorsand full-
time complaint investigators.

As noted above, the division agrees that timely investigation of complaints is essential to
ensuring an accurate reporting of the events that resulted in the complaint being filed.
However, inorder to meet the federal programmandatesand state inspection requirements,
aswell astime framesfor completion of complaint investigations, additional resourcesare
needed to ensure all time frames are met. The Health Care Financing Administration
continuesto prioritizethe completion of theannual survey ahead of compl etion of complaint
investigations. The division continues to request annually through the state and federal
budget processesfundsfor additional survey staff. Historically, we have not been successful
in obtaining sufficient resources to meet the increasing need.
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DA has reviewed our policies related to enforcement actions when corrective action has
taken place before the investigation was completed. Our policies currently comport to the
federal and state enforcement action requirements. From past and continuing experience,
DA -- in following the required administrative process -- has found in specific cases where
corrective action has taken place that we have been unable to successfully sustain cases
brought forward for action when the facility has taken corrective action. DA notesthat on
January 18, 2000, the Missouri Court of Appeals, Western District, decided Sate of
Missouri, Department of Social Services, Division of Aging v. Carroll Care Centers, Inc., --
SW.2d --, WD56714 (Mo. App. Jan. 18, 2000), holding that it was proper to dismissa CMP
claimif the nursing homehas corrected a cited deficiency at thetime of reinspection. Here,
the deficiency had been corrected by the time of reinspection. In such a case, the Sate's
claim for sanctions was not authorized.

We continue to explore a wide range of sanction optionsand other initiativesto increasethe
guality of care provided to residents of long-term care facilities.

We agree that families must be involved in resolving complaints. Beginning in SFY 2000,
the division is implementing an Informal Dispute Resolution (IDR) project to informally
resolve issues through face-to-face contact with a facility resident, their family membersor
guardians when the resident is the subject of a complaint investigation or cited in a facility
inspection or survey completed by the division pursuant to chapter 198, RSMo. Theprimary
purpose of the meeting will be to gather additional information and bring to a satisfactory
conclusion the resident or families concerns.

AUDITOR'S COMMENT

C. In regards to the appellate court's decision, if changes to current law are necessary for the DA to
sanction or fine facilitiesfor "B" status complaints, we suggest the DA seek such legidation.
3. Repeat Deficiencies, Sanctions, and Corrective Action

When a facility is found ether during the regular ingpection process or during a complaint
investigation to have violated federa or sate regulations, a statement of deficiencies is prepared
and there are various enforcement options available to the DA. Under federal requirements, each
deficiency is classfied into one of 190 categories or tags. Tags are assigned a score of A through
L depending on the severity of the problem and how many resdents are affected. Thisis cdled
the scope and severity grid score. An A level deficiency isone which was an isolated occurrence
and which has caused no actua harm with potentia for minima harm. AnL level deficiency isone
where the deficiency was noted in a widespread pattern of actua harm resulting in immediate
jeopardy to multiple resdents hedlth and safety.
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Under current guidelines, the DA may request federd sanctions based upon the scope and severity
score and whether the deficiency is corrected or uncorrected at the time of the revist. For al
deficiencies at or aove the D levd, the facility is not in substantid compliance with federd
regulations and the DA recommends denia of payments for new admissons. The DA may dso
request civil monetary pendties (CMP) ranging from $50 to $3,000 per day. However, facilities
are given three months to correct the deficiency and if corrected within that time federal sanctions
are not imposed. If some deficiencies are not corrected in the three-month period, denia of
payment for new admissionsisto be imposed and the facility may be granted up to an additiona
three months to complete correction of the remaining deficiencies. If deficiencies are not fully
corrected within six months, the facility is to be terminated from the Medicare and Medicaid
programs. Some categories of deficiencies a the F or higher leve, if noted in two consecutive
ingpections, will result in designation as a poor performing facility. That desgnation resultsin the
fadllity logng the grace period to correct deficiencies before asanction isimposed. All immediate
jeopardy deficiencies, scores of J, K, or L, require gppointment of temporary management or
termination within 23 days and CMP ranging from $3,050 to $10,000 per day may be imposed.
If correction of the deficiencies occurs before the termination date and the facility is found to be
insubstantial compliance, thefacility isalowed to continue participation inthe Medicare/Medicad
program.

The DA requested 73, 18, 29, and 13 federal sanctions related to inspections and complaint
investigations conducted during SFY's 1999, 1998, 1997, and 1996, respectively.

For each federd levd of deficiency, thereisacorresponding tate regulation and in addition to the
federa sanctions, the DA may aso assess sate sanctions for these deficiencies. Violations may
result in state sanctions which include issuance of anotice of noncompliance, consent agreements,
voluntary closure, licensedeniad, revocation or surrender, receiverships, forced monitoring, andloss
of the ability to providein-facility nursng assstant training programs. Asunder federd regulations,
facilities are dlowed to correct lower level deficienciesby thetime of therevigt, and if they do, no
sanctions are imposed.

The DA issued 211, 87, 70, and 60, notices of noncompliance during SFY's 1999, 1998, 1997,
and 1996, respectively. In addition to the notices of noncompliance, the state imposed additional
sanctions on facilities 53 times during this 4 year period. Those additiona requirements resulted
in dosure, voluntary or involuntary, of 16 facilities.

We noted the following examples where sanctions were ineffective in preventing identica
deficiencies, and where the same facilities were cited for numerous deficiencies, year after year:

C Of the 490 certified facilities in the Sate, 90 were issued a repeat deficiency under the
same tag number in the two most recent ingpections. In addition, 28 facilities had been
cited under the same tag in the three most recent inspections, and 13 facilities had been
issued the same repesat deficiency in each of thefour most recent ingpections. 43 of the 90
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fadlities had from two to five repest deficiencies, and 9 of the 90 facilities had from sx to
as many as thirteen repeet deficiencies.

Four facilities had at least ten deficienciesin each of its last four ingpections.

Therewere over 200 inspectionswhereafacility had 10 or more deficienciesbut afedera
or state sanction was not issued.

Onefacility had been cited for 111 deficienciesin itslast four inspections.

We offer the following comments designed to help correct the above examples:

Al

The DA does not review the effect of any sanction on the subsequent performance of the
facility. In addition, the DA does not verify that the state's Medicaid agency imposed the
denid of payment sanction on afacility, or whether the denid of payment resulted in an
actud financia pendty on the facility. The DA should study the sanctions imposed to
determine which sanctions are most effective in bringing fadilities into compliance.

The DA does not always consder a facility's history of past noncompliance when
determining the sanction to be requested. For the facilities subjected to more than one
sanctioninthefour-year period, the subsequent sanction wasahigher level sanctioninonly
13 of 29 ingances. While the underlying circumstances resulting in the sanctions varied
gregtly, it would appear that a facility with a recent history of noncompliance should be
sanctioned a or near the maximum leve alowed.

From theligt of federal sanctions requested by the DA since July 1995, we identified 18
fadilities that had been sanctioned as a result of an inspection and have since been
subjected to asubsequent inspection. The number of deficienciescited againgt each of the
18 facilities a the first ingpection as compared to the subsequent inspection decreased for
13 of the 18 fadilities. In four ingdtances, facilities went from more than ten deficienciesto
deficiency free. In another five instances, the number of deficiencies issued a the
subsequent inspection dropped by at least one hdf. In six of the nineingtances where the
decrease in the number of deficiencies was significant, the sanction imposed wasaCMP.
In each of the five ingtances where the number of deficiencies increased, the sanction
gpplied was denid of payment for new admissons.

We ds0 noted 12 of the 18 facilities had been issued a total of 40 repesat deficiencies.
Only one of the sevenfacilitiesthat had been subjected to aCMP had arepeat deficiency
in the subsequent inspection. Based on these results, it appears that the imposition of
CMPs may have agreater deterrent on facility noncompliance than the denia of payment
for new admissions sanction.
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The DA should track sanctions to determine which are most effective in reducing noncompliance
and ensure afacility's history of noncompliance is consdered when determining future sanctions.

B.

As noted above, federa sanctions, particularly CMP, appear to be effective in deterring
noncompliance. Section 198.067, RSMo, has, since 1989, alowed the DA to seek state
CMP for regulatory violations that remain uncorrected or not in accordance with the
accepted plan of correction a the time of the reingpection. The DA hasnot pursued civil
monetary pendties for regulatory violaions except in alimited number of instances.

Section 198.067, asrevised in 1998, alows the DA to seek CMP of up to $10,000 per
day if therewas aviolation of a Class | standard and a resident suffered serious physical
inury or abuse of a sexua nature regardless of whether the facility had corrected the
violation. As of August 1999, 25 cases had been referred to the Divison of Legd
Services and nine cases had been filed in circuit court. However, CMP has only been
collected in one case and thiswas the result of anegotiated settlement. DA officids stated
that their ability to effectively seek state CMPishampered by the onerous process of filing
cases in the circuit courts, which requires a very sgnificant commitment of DA dteff
resources.

Other states have and usethe authority toimpose sate civil monetary pendties. InKansas
the imposition of CMP isan adminidrative process with right to appedl to the courts. We
also obtained a study [Rudder, C., Phillips, C. (1995) The Nursing Home Enfor cement
System in New York State - Does It Work: Nursing Home Community Codition of New
Y ork State] of New Y ork nursing homesand that state's enforcement process. That study
aso indicated a strong relaionship between the imposition of state CMP and the number
of deficiencies found during subsequent inspections.

Since the imposition of CMP appears to be effectivein bringing facilitiesinto compliance,
and to provide nurang homeres dentsthe maximum degree of protection and highest levels
of care practicable, the DA should request the legidature change the state CMP process
S0 it isnot overly burdensome and costly.

Whenadeficiency isidentified during the ingpection process, the DA, within 10 days after
the ingpectioniscompleted, isto issueaStatement of Deficiencies (SOD). All deficiencies
noted during each ingpection are contained in the SOD. Thefadlity mugt, within 10 days
after receiving the SOD, then prepare a Plan of Correction (POC) in which the facility
indicates the actions it will take to correct the current problem and the programmatic or
sysemic changes it will make to help ensure the problem does not recur. The State
Operations Manud requiresthe plan of correction to include how the corrective action will
be accomplished for those residents found to have been affected by the deficient practice,
how the facility will identify other resdents having the potentid to be affected by the same
deficient practice, what measures will be put into place or systemic changes made to
ensure the deficient practice will not recur, and how the facility will monitor its corrective
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actions to ensure the deficient practiceis being corrected and will not recur. Wereviewed
the POCs for three repest tags, inadequate staffing, activities of daily living (ADL), and
pressure sores. The following table summarizes the POCs reviewed:

Number of
Facilities
Tag with Repeat POCs
Tag No. Description  Deficiencies Reviewed
F353 Inadequate 3 7
Staffing
F312 Activities of 18 41
Daily Living
F314 Pressure 17 37
Sores

Our review of the 85 POCs resulted in the following concerns:

C

37 of the POCs did appear to meet the preceding requirements and yet the facility
was cited for arepesat deficiency. In these instances it gppears the facility faled
to monitor compliance with the POC as required.

Severad of the POCsfor asubsequent violation contained amost identical wording
to the prior POC that had most recently failed.

We questioned whether 11 other POCs could reasonably be expected to prevent
arepeat deficiency. For six of these POCs, the POC only addressed the specific
residents currently affected, but did not incorporate asystemic change or identify
how the facility would monitor compliance withthe plan of correction. Ineach of
these Sx ingtances, the facility was cited for a repeat deficiency.

If thefacility was cited for insufficient staffing, the POC often did not state whether
the facility would add staff and/or did not provide details regarding the staffing
levels the facility would provide in the future. Instead the POC smply stated the
fadility would provide sufficient saffing to meet the needs of theresidents. Inthese
instances, it is not possible to monitor whether the deficiency was adequately
addressed.

Currently, facilities are not cited for failure to continualy monitor compliance with the
POC. Once the DA accepts the POCs, the DA conducts an on-site reinspection to
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determine that the facility has implemented the POC. The DA does not monitor further
compliance with the POC. If the same viodlations are noted during subsequent complaint
investigations or interim ingpections, the cycle darts over again.

The DA should ensure POCs fully meet the established criteria including methodologies
for fadilities to monitor their continued compliance with the POC, and should ensure the
POCs adequately address any systemic deficient conditions. In addition, the DA needs
to ensure POCs can reasonably be expected to correct the deficiency and not accept
POCs which have faled in the past. The DA should aso develop procedures to
continualy monitor compliance with POC provisonsfor facilities with a history of repesat
or numerous deficiencies.

WE RECOMMEND the Division of Aging;

A. Condder the fadlity's hisory of pat | EGAL ACTIONS

noncompliance when selecting sanctions and
study sanctions to determine those which are
mogt effective in reducing noncompliance.

250
200
150

Notices of Noncompliance
—0O

Substandard Care
|

Immediate Jeopardy
iy

B. Work with the legidature to modify the date
CMP process so that it can be a more

100

il

NUMBER OF ACTIONS

effective tool in bringing fadlities into >0
compliance. 0
1996 1998
_ 1997 1999
C. Ensurg F>|a1§ of Qorreqlon fully meet the STATE FISCAL YEARS
established criteriaincluding methodol ogiesfor Chart 2

fadilitiesto monitor their continued compliance
with the POCs, and ensure the POCs
adequatdly addressany systemic deficient conditions. We dso recommend the DA ensure
dl POCs can reasonably be expected to correct the deficiency and not accept POCs
which havefaled in the past. Further, the DA should develop procedures to continualy
monitor compliancewith POC provisonsfor facilitieswith ahistory of repesat deficiencies.

AUDITEE'S RESPONSE

A.1-3. DA does review and consider the effect past sanctions have on future compliance, as
applicable. Frequently, whenfacilitiesareassessed asbeing significantly out-of-compliance,
a change in owner/operator/management company or reorganization of the corporation
occurs resulting in a new state licensure application. The “ new entity” no longer carries
with it the previous history of noncompliance. The division believes statutory change is
needed to address this issue.
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During SFY 1999, thedivision requested HCFA impose denial of payment on 63 facilitiesfor
new Medicare/Medicaid admissions and requested HCFA impose Civil Monetary Penalties
(CMPs) 51 times against 30 facilities. The division has found state licensure actions more
timely address facility noncompliance than alternative federal sanctions. In SFY 1999, the
divison took the following state licensure actions including: 211 state notices of
noncompliance, 50 probationary licenses(issued duetolegal action), 21 consent agreements
and 11 receiverships. This chart details legal action increases during the period SFY 1996
through 1999.

Thedivision currently has requested imposition of a total of $5,414,305 in federal CMPs
againgt 61 homes going back as far as 1996. HCFA has collected a total of $1,001,670.
Thedivision currently hasrequestsfor imposition of a total of $824,175 in state CMPs. DA
agrees the CMP process could be an effective sanction. As noted in a recent General
Accounting Office (GAO) report, for the federal CMP process to be effective the backlog
of civil monetary penaltieswill need to bereduced or much of the CMPs deterrent effect will
be lost.

GAO stated that “ weaknesses remain in the deterrent effect of termination [from the
Medicare/Medicaid programs], including thelack of atieto poorly performing facility status
for reinstated homesand thelimited reasonabl e assurance period for monitoring terminated
homes before reinstating them.” The Division does review and consider the effect past
sanctionshaveon futurecompliance, asapplicable. Facilitiesassessed asbeing significantly
out-of-compliance frequently have a change in operator or owner resulting in a new
Medicare/Medicaid participation agreement and issuance of a new state license. At that
time, the past history of noncompliance associated with the former owner or operator
cannot be considered against the“ new” organization. Thedivision believesrecent changes
in the HCFA Sate Operations Manual to limit the facilities’ opportunity to correct
deficiencies may reduce “ roller coaster” compliance.

The division is putting into place the following to address the auditor’ s recommendations:

C Not issuing operating licenses as they come due, if thereisacurrent class| or class
Il deficiency and/or if upon review the facility has a history of noncompliance or the
violations cited are repeat violations.

C Issuing only atemporary operating permit (TOP) if acomplaint against afacility has
not been investigated at thetimethelicenseisdue. If deficienciesarecited at aclass
| or class|l standard asaresult of the complaint investigation, and/or the operator
has a history of noncompliance or the violations are repeat in nature, his or her
license will then be denied.

C Offering operators an opportunity to enter into a consent agreement in an attempt
toachievea permanent resolutiontotheir compliance problemsand therebyimprove
care and/or conditions for residents.

C Citing administrators, as appropriate, for failing to maintain compliance to
regulatory requirementswhen class|11 violations are cited repeatedly. Repeat class
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[11 violations can then result in an uncorrected class | notice of noncompliance and
the operator will be required to correct or face termination from the program.

C Amending our policy related to requests for imposition of sanctions to require an
automatic increase in the sanctioning request whenever a recurrence of a violation
occurs. However, DA only makes recommendations HCFA hasfinal authority over
the sanction to be imposed.

The division will continue to work closely with the legislature to enhance and improve the
state civil monetary penalty process to bring about immediateaction against facilitiesthat
fail to meet state licensing requirements.

Thedivision has been meeting federal guidelinesrelated to plans of correction. We agreethe
federally required plan of correction process has not been effective and has resulted in
confusion for state survey agencies, facilities and consumers. When involving Health Care
Financing Administration (HCFA) staff in discussionsrelated to the acceptance of plans of
correction, division staff have been told to accept plans of correction that meet the federal
criteria, but areidentical or nearly identical to plans previously submitted by noncompliant
facilities. Effective January 14, 2000, HCFA hasprovided additional guidance, clarification
and modification to the enforcement guidelines contained in the State Operations Manual
including thoserelated to accepted POCs. Thedivision believesthisinformationwill enable
us to address the majority of issues contained within the state auditor’ s recommendations
for POCs.

Thedivisioniscurrently:

C Reviewing a sample of plans of correction from each region on a monthly basis to
ensure consistency in application between regions and that plans meet the federal
enforcement guidelines.

C Developing and implementing by the annual surveyor’s training a session devoted
entirely to plans of correction and adherence to the criteria set forth in the Sate
Operations Manual.

C Including in the division’s new automated system a report for review on-line of
facility plans of correction allowing for ready comparison of corrective action plans
over time to ensure facilities do not submit identical plans.

C Developing and implementing a process to allow electronic submission of plans of
correction fromfacilities to allow more timely responses from the facility and state
survey agency.

Staffing of Nursing Homes

One nationdly recognized study [Harrington, C., Zimmerman, D., Karon, S., Robinson, J., and
Beutd, P. (1999) Nursing Home Staffing and Its Rel ationship to Deficiencies: Report Prepared
for the Hedth Care Financing Adminigration. San Francisco, CA: Universty of Cdifornia
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Madison, WI: University of Wisconan| indicated, "...fewer number of RN staff hours were
associated with more quality of care deficiencies. Fewer nursing assstant hours, as expected, had
a conggent, sgnificant negdtive relaionship with totd, qudity of care, and qudity of life
deficiencies.”

Another study, commissioned by an employees union [McDondd, 1., Muller, A. (1998) The
Saffing Crisisin Nursing Homes: Why Its Getting Wor se and What Can Be Done About It:
ServiceEmployees|nternationa Union] indicatestheeffectsof inadequate saffinginnurang homes:

"Nursgng home workers tell us that when not enough aides are scheduled, and workers that can
not comein are not replaced, residents do not get the care they need:

Residents do not get turned or repositioned every two hours.
Residents are not fed properly.

Resdents do not have their hygiene needs met.

Resdents are not walked or given adequate range of motion exercises.

DO OO

Asaresult:

C They develop bedsores or are unnecessarily restrained.
C They lose weight and may become manourished.

C They liein their own urine and feces

C They develop contractures or suffer other deterioration.”

We visted five nurang homes and calculated the total hours of direct care per resident for athree
month period surrounding the most recent ingpection conducted at each facility. Direct carestaffing
levelsin these homes varied from 2.48 to 3.53 hours per resdent day. We noted the following
daffing observations related to these vidts:

C The facility with the highest gaffing level was issued two deficiencies in the most recent
ingpection, the facility with the next highest staffing level had no deficiencies noted, and the
three facilities with the lower staffing levels had from 5 to 9 deficiencies.

C The direct care gaffing levelsfor dayswhen DA conducted its ingpections were between
5 and 26 tota hours per day higher than thethree month average saffing level. Onefacility
brought in two senior nuraing saff from anearby facility for theingpection. Another facility
flew in 4 staff to coincide with our on-ste visit. DA personnel told us it is common
practice for facilities to increase saffing levels during inspections.

C Each of the five fadilities had days where their direct care staffing level was below that of

the V eterans Adminigtration proposed minimum staffing level of 2.5 hoursper resident day.
One of the facilities operated below that standard for 64 of the 90 days reviewed.
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Direct care staffing levelsin July 1999 were .21 to .46 hours per resident day lower than
during January 1999 for the five facilities.

Many complaints received by our office aleged facilities were undergaffed which resulted in
inadequate care provided to its resdents. We noted the following concerns regarding the DA's
policies and procedures regarding staffing in nursaing homes.

A.

Effective September 30, 1998, the DA rescinded the minimum nurang saff requirements
fromthe Code of State Regulations (CSR), 13 CSR 15-14.042(37). Previoudy, nursing
homes were required to maintain minimum nursing saff to resident ratios of one gtaff to
each 10 residents on the day shift, oneto 15 on the evening shift and oneto 20 on the night
shift. Those minimum ratioswere established in 1958 and had not been changed since that
time.

The old minimum staffing standards appear to be too low when compared to current
industry benchmarks. DA officids dso indicated they believed the old standard was too
low and problem facilities were usng the standard to defend themsalves againgt staffing
deficiencies cited by DA. DA officids estimated that on average about 1.85 hours per
resdent day of direct care nursing would have been required to meet the old requirement.
One indudtry officid with alarge chain of nursng homes stated that hiscompany attempted
to maintain gpproximately 3 hours of direct nurang care per resdent day to provide
adequate resident care. The Veterans Administration has a proposed federa regulation
that would require 2.5 hours of direct care per resdent day in their homes. A review the
annuad Medicaid cost reports submitted to the Division of Medica Services (DMS) for
1997 and 1998 indicate the industry is averaging about 3.2 hours of direct care per
resdent day. One nationd sudy [Harrington, C., Carillo, H., Thollaug, S., and
Summpers, P., (1999). Nursing Facilities, Saffing, Residents, and Facility
Deficiencies, 1991-97.: Report Prepared for the Health Care Financing Adminigtration.
San Francisco, CA: University of Cdifornia] of the data reported in the On-line Survey
and Certification Reporting System (OSCAR) systemindi catesthe nationa averagedirect
care hours per day in 1995 and 1996 was 3.4 hours. A nationa advocacy group, the
Nationa Citizens Codition on Nurang Homes, is proposing aminimum direct care saffing
level of 4.13 hours per resident day.

The DA has teken the facility sdf-reported Minimum Data Set (MDS) resident
dependency assessment information from the certified facilities and processed that
information through a staffing dgorithm. The results of the initid DA work indicated that
310 3.5 hoursof direct care per resident day are necessary to meet the needs of residents
in Missouri nursang homes.

Section 198.079, RSMo 1994, requiresthe DA to promulgate reasonable standards and

regulations related to the number and qudlifications of employed and contract personnel
having responsibility for any service provided for resdents. Thecurrent verson of thestate
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B.1.

regulation does require nursing homes to provide sufficient staff to enable resdents to
attain and maintain the highest practicableleve of physica, mentd, and psychosocia well-
being. In homeswith higher levels of resdent dependency, additiona staffing above the
minimums would be required.

The actions by the DA to eiminate the minimum gtaffing ratios gppear to contradict the
intent of thestatelaw. The DA hasthe authority and responsibility to determinereasonable
gaffing levels. The DA should consider establishing reasonable minimum gaffing ratios.

Certified nursing homesin Missouri have been connected to anetworked computer system
developed by HCFA, the federal oversight agency, and operated by the DA since June
1998. Facilitiesmust enter initia and quarterly resident assessment datafor each resident.
This dataisreferred to as the Minimum Data Set or MDS data. This data dlows nursing
home residents to be classed by 27 resource utilization groups. The DA processes this
data through an accepted gtaffing dgorithm methodology. This process produces an
edimate of the actua hours of nursing care that would be necessary to provide adequate
staffing to meet the needs of that nurang home's resdents. In the near future, nursing
homes will be able to access those saffing reports for use in scheduling the number and
type of staff that should be sufficient to meet the needs of theresdents. Texashasaready
adopted this technology. Many other states have similar processes under development.
The DA should continue developing this process through which facilities are provided
individudized estimates of recommended saffing levels based upon the resident
dependency levels present intheir home. The DA could aso use this processto establish
minimum required staffing levels discussed in Part A above.

The DA should develop asystem which accumulates the actud staff hours a each facility.
The DA could then identify homes that are operating sgnificantly below appropriate saff
levels. Usngthisinformation, the DA could prioritize the scheduling of pending ingpections
and complaint investigationstoidentify potential problemsbeforethey canresultin negetive
outcomesfor nursing homeresdents. The DA should also make actud direct care saffing
information readily available to the public so that Missouri citizens can make better
informed decisions on where to place loved ones.

Currently, DA ingpectors do not review facility saffing levels and compare them to any
minmum standard or industry benchmark. Instead, DA policy requires the inspectors to
detect negative resident outcomes such as avoidable accidents, poor incontinence care,
development of pressure sores, delayed meal services, delayed responsetimeto cal lights,
dehydration, and weight loss. If those care indicators are found, then the DA will attempt
to determine if they are caused by inadequate staffing levels, poor supervison of gaff, or
week gaff training and orientation programs.  To ensure negative resdent outcomes are
avoided to the maximum extent possible, the DA should examine affing levelsto ensure
facilities have adequate staff to meet the needs of residents.
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Of the five fadilities we vidted, the facility with the lowest gaffing level was cited in
February 1999 for seven deficienciesincluding two which were assessed ashaving caused
actud harm to resdents. The DA cited this fadility for inadequate saffing and for having
daff that were not quaified for their assgned duties. However, this deficiency was cited
a the G scope and severity level which is defined as having only isolated incidents which
resulted in actual harm but no widespread pattern of understaffing. Asaresult, the facility
was not sanctioned or subjected to aloss of reimbursements or CMP.

Ample evidence appears to have existed to cite the facility for a widespread pattern of
underdaffing. On February 23, 1999, a DA inspector observed the evening shift and
determined resident needs were not being met due to inadequate staffing. Based on our
cdculations, the staffing level for thisday was 2.58 direct care hours per resdent day. The
gaffing leve in thisfacility was below the 2.58 level for 68 of the 90 days we reviewed.
Thisfacility had aso brought in two senior nuraing saff from anearby facility owned by the
same company on this very shift. The satement of deficiencies issued for the inspection
noted that two residents had endured atota of 28 falsin the preceding 83 daysresulting
in 15 injuries and at least three hospitd vigts. There had also been numerous complaints
about cal light reponsetime, failure of saff to assst resdentsto bed and to thetoilet, and
not providing timely and thorough incontinence care.

Thisfacility was then found to bein compliance at the revisit on April 15, 1999. On April

19, the DA recelved a complaint that the facility was again underdaffed. The DA again

returned to thefacility toinvestigate the complaint and again cited thefacility for inadequate
gdfing. This time the DA cited an E scope and severity level which indicates a
widespread pattern, but that no actua harmto resdentsresulted. Sincethe deficiency was
cited as no actua harm, the facility was again not subjected to further sanctions. The

facility was revidted in June and found to be in compliance at thet time. 1t should also be
noted that the POC approved by the DA in response to the February inspection
deficiency, dtipulated thefacility would s&ff at levelsequd to the old minimum gaffing leve

(1.85 hours per resdent day). It is difficult to understand why the DA would have

accepted this POC when DA officids dso beieved the old standard was too low.

The DA should ensure that facilities found to have widespread patterns of noncompliance
withthe staffing requirementsare subjected to the maximum federa and state sanctionsand
civil monetary pendties warranted in the circumstances.

WE RECOMMEND the Division of Aging;

A&B.

Egtablish reasonable minimum staffing ratios asrequired by state law. In addition, the DA
should take Stepsto devel op asystem which accumulatesthe actud staff hoursat facilities,
and compare recommended affing levelsto actud staffing at facilitiesto identify potentia
gaffing problems.
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C&D. Inspectors utilize recommended and actud staffing datato help identify negeative resdent
outcomes. We further recommend the DA aggressively cite saffing deficiencies and
subject facilitiesthat arefound to be out of compliance with the saffing requirementsto the
maximum federd and state sanctions (including civil monetary pendties) warranted. In
addition, the DA should ensure gpproved POCs are reasonably expected to address the
gaffing deficiencies noted.

AUDITEE'S RESPONSE

A

B&C.

Statelaw requiresthedivision to issue standards and regulations related to the number and
qualifications of employed and contract personnel having responsibility for any of the
services provided for residents. DAdoesnot concur with the state auditor’ sfinding that the
division appears to have contradicted state law. To the contrary, DA believes that it has
complied with both theletter and spirit of the statute by requiring staffing level swhich result
in positive resident outcomes and which take into account the acuity levels of residents
within the facilities. DA has minimum staffing levels determined by a ratio or number in
those areas that lend themselves to establishment of a minimum by such a method. For
example, life safety code including protective servicesat Title 13 Code of State Regulations
(CR) 15-14.022(57) uses a staff ratio and other professional staffing requirements found
throughout 13 CSR 15-14.042 refer to the number of staff required. These regulations
clearly set forth minimum staffing levels.

DA concurs the rescinded minimum nursing services and staffing ratio had become
inadequate. The 1998 nursing services modification stating that “ sufficient numbers and
with sufficient qualifications to provide nursing and related services’ adopts the federal
philosophy of determining staffing needs based upon resident outcomes. DA believes the
current state regulation is reflective of the national research community and HCFA focus
on staffing a facility to meet individual resident care needs that should result in positive
resident outcomes as appropriate for individual residents(i.e., maintain current condition,
improve status or functioning or slow decline).

Deficienciesrelated to staffing levels, qualifications and/or training were cited in 229 of the
491 (47%) Medicare/Medicaid certified facilitiesduring the current survey cycle. Beginning
in September 1999, DA field staff began utilizing quality indicator information derived from
theMinimumData Set (MDS) assessment in the survey process (survey tar geting based upon
resident outcomes and acuity). Effective January 14, 2000, HCFA provided additional

POCsenfor cement guidance; the Division believesthisinformationwill addressthemajority
of issues contained within the state auditor’ s recommendations for POCs.

In 1998, HCFA mandated collection of MDS information about residents in
Medicare/Medicaid certified beds from all certified facilities and provided an automated
system to collect thedata. The MDSdata can now begin being utilized for evaluation of the
need for specific types and numbers of staff. The division continuesworking diligently with
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the University of Missouri-School of Nursing to determine the best method to provide
compar ative feedback to nursing facilities and consumers related to acuity-based staffing
versus actual staffing levelsin Missouri facilities. Itislikely, the Code of State Regulations
will be modified as a result of the research being conducted.

The division has noted in the last year an increase in the number of facilities experiencing
problemsin hiring and retaining quality staff including certified nursing assistants. While
staffing has been problematic in “ poor” performing facilities for some time, we have seen
anincreasein staffing problemsin facilities that historically have been “ good” performers
and believe that the current robust economy has reduced the number of individualswilling
to work in the nursing home environment.

DA suggests that staffing ratios alone do not routinely take into consideration the acuity
differences between individual residents and their need for specific types and levels of
services. Multiple variables need to be considered when determining the staffing level and
typesinanursing home. Thedivision believesuse of aratio in determining typesand levels
of staff with a lack of consideration for the resident case-mix or aculity level in the facility
will not ensure care needs of individual residents are met.

The period between 1990 and the present has seen a proliferation of differing opinionsabout
the best methods to be used to determine staffing levels in nursing homes. Programs like
Missouri Care Options (MCO) allow elderly peopleto remain in their homeslonger. When
poor health requires them to seek nursing home care, they often enter facilitiesrequiring a
higher level of care than experienced with new admissions in the past. Dramatic changes
in the resident population of nursing homes have also resulted from hospital stays being
minimized, more “sub-acute” care residents are being seen in the nursing home
environment. With advancesin medical technology allowing individualsto live longer, the
result is heavier care situations continuing for longer periods of time.

Currently, thereisno federal or state statutory requirementsfor survey and inspection staff
to utilize a minimum standard or industry benchmark in their review of staffing levels.
During the survey and inspection processes, field staff review resident outcomes to
determine under staffing as required by the Health Care Financing Administration (HCFA).
Field survey staff collect information about facility staffing for a two week period to be
input into the federal On-line Survey, Certification and Reporting System. However, as
noted by the auditor and many national studies, facilitiesappear to increase staff during the
survey process. Thisresultsin a skewed picture of facility staffing for that two (2) week
period. DA hasrequested in a new budget decision item for SFY 2001 four (4) auditorsto
assist field staff in performing survey and inspection activities including the review of
records (i.e., payroll and staffing).

The report notes that “ Ample evidence appears to have existed to cite the facility for a
widespread pattern of understaffing.” Inareview of the file, it was determined that DA
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survey staff followed the federal guidelinesin making their deter mination of the scope and
severity of the problem within the facility. If the fileis reviewed with no knowledge of the
required federal survey process, DA agreesthefacility’ shistorical filemight raise questions.
Thefederal process prevented the survey teamfromconsidering all relevant facts contained
inthefileand including that information in deter mining the scope and severity of the current
incident; in all likelihood, a different conclusion would have resulted with inclusion of the
additional information. The division remains gravely concer ned about the federal process
that resultsin closure of incidents at the time a facility revisit with deficiencies corrected
occurs. Webelievethat broad revisionsin thefederal and resulting state process are needed
to prevent facility “ roller coaster” compliance fromcontinuing. Field surveyorsneed to be
able to include in their current incident process consideration of the facility’s entire
noncompliance history and repeat failure(s) to adhereto facility submitted correctiveaction
plans that result in “ poor” resident outcomes. We believe the Health Care Financing
Administration (HCFA) in their recent changesto the State Oper ations Manual have taken
initial stepsto end the “roller coaster” effect and allow state survey agencies to address
shortcomings in plans of correction related to systemic problems and quality assurance
plans. However, we believe further modifications will be necessary to provide surveyors
with sufficient tools and processes to ensure these facilities either correct their system
problems or discontinue caring for the elderly and adults with disabilities.

Additionally, the division has already taken the following actions based upon the auditor’s

recommendations:

C Continue recommending sanctions for facilities who fail to adequately care or
addressthe needs of residentsin long-term care facilities, however, final disposition
of theseissues does not rest with thedivision. Thedivisionisresponsiblefor making
recommendationsto HCFA and the Division of Medical Services, the state Medicaid

agency.

C Amend the policy for imposition of sanctionstorequire an automaticincreaseinthe
sanctioning request whenever a recurrence of a violation occurs.

C Haveprovided initial training to survey staff on the changesin the State Operations

Manual related to plans of correction.

AUDITOR’'SCOMMENT

A&B. The current CSR addresses only minimum staffing requirements related to safety and protection
of resdents. It does not address the number and qudifications of direct resdent nursing care
servicesto be provided to residents. As aresult, we do not believe the current CSR meets the
letter or theintent of thelaw. The DA should give further consderation to establishing an absolute
minimum alowable saffing requirement that dso clearly establishesthat additiond staffing may be
necessary based on resident dependency levels.

The datigtic noted by the DA regarding the number of facilities cited for inadequate staffing (229
of 491, or 47%) is mideading as it ds0 includes cites for saff quaification and training issues.
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According to a June 1999 report generated by DA from the OSCAR system, only 42 of 491
(8.5%) facilities were cited for inadequate staffing during the most current survey cycle.

5. Employee Disgualification Listings, Central Registry, and Criminal Backgrounds

A.l. Various sections of gate law require the DA to maintain an Employee Disqudification
Liging (EDL) which includes the names of persons who have been finally determined by
the department, pursuant to Section 660.315, RSM 0 1994, to haverecklesdy, knowingly,
or purposaly abused or neglected or to have misappropriated any property or funds of a
nurang home resdent or in-home services client. There are gpproximately 700 persons
on the DA EDL. Nursing homes and resdential care facilities, providers of in home
sarvices under contract with Department of Socia Services (DSS), employers who hire
nurses and nurang assigtants for temporary or intermittent placement in hedth care
fadilities entities gpproved to issue certificatesfor nuraing asssantstraining, hospitasand
related hedlth services, and home hedlth and hospice providers are prohibited by statelaw
from employing any person onthe DA EDL.

We matched personson the DA EDL to 1998 employment information records and noted
twelve persons were employed by a licensed nursing facility and nine persons were
employed by an in-home hedlth provider under contract withthe DSS. The DA manudly
checks quarterly employment data for 25% of the persons listed on the DA EDL,
however, this process failed to detect theinstances noted above. The DA should develop
an automated process to identify instances in which persons listed on the DA EDL are
working for nursng homes, in-home service providers, and other entities prohibited from
hiring those persons. Use of the automated process should result in the DA being able to
identify al ingancesin which an employer ingppropriately hired aperson liged in the DA
EDL.

2. Effective August 28, 1997, Section 660.317, RSMo Cumulative Supp. 1999, requires
nurang facilities to perform crimind background tests before hiring goplicants who will
have direct contact with resdents. Applicants who have been found guilty of certain
fdonies are prohibited by sate law from such employment. Currently, the DA has no
automated procedures in place to identify employers who are employing individuas with
crimind backgrounds.

3. When the DA does identify an ingtance in whichafacility has hired a person listed on the
DA EDL, it doesnot awaysissue adeficiency. Hiring aperson listed onthe DA EDL can
be cited by the DA as ether aClass| or aClass |l violation. If Class|l violaions are
corrected by the time of the reingpection, no federd or state sanction or civil monetary

pendty isimposed.



A Class |1 sgandard is defined as having a direct or immediate relaionship to the hedlth,
safety or welfare of any resident, but does not createimminent danger. A Class| standard
is defined as having ether an imminent danger to the hedth, safety or welfare of any
resdent or a substantia probability that death or serious physica harm would result. It
would gppear that hiring a person who had in the past committed abuse or neglect would
pose an imminent danger to the hedlth, safety or welfare of resdents. The DA should
consder raisng the violation for hiring a person listed on the DA EDL to aClass| leve
deficiency and fine or sanction deficient facilities accordingly.

When the DA discovers a DA EDL listed person has worked for an in-home persond
care vendor, a violation of their contract with the DSS, the Home and Community
Monitoring unit contacts the employer and requests copies of that employee’ stime and
sarvicerecords. The monitoring unit then determines the amount paid to the employer for
vigts performed by the employee listed on the DA EDL and requiresthe vendor to repay
theseamounts. We provided the DA with thelist of nineinstances which we had identified
through the automated data match where a DA EDL person worked for an in-home
vendor. The DA should contact these vendors and ensure gpplicable amounts are repaid.

The Department of Mentd Health (DMH) aso maintains, under Section 630.170, RSMo
Cumulaive Supp. 1999, alisting of persons convicted of patient, resident or client abuse.
There are about 250 personson thislisting. We matched persons on the DMH EDL to
1998 employment information records and noted fifteen persons were working in a
licensed nuraing facility and three persons were working for an in-home hedth provider

under contract with the DSS.

In our opinion, it does not appear appropriate for individuas who have abused or
mistreated DMH dlients to care for the derly. The DA should develop an automated
processto identify instances in which persons listed on the DMH EDL are working for
nursing home operators and in-home care providers.

The Divison of Family Services maintains the Centrd Regigtry of Child Abuse and
Neglect (CA/N) which containsinformation relating to instances of actual and dleged child
abuse. We requested names of persons listed within the registry which met the following
criteria theinvestigation conclusion datewasin thelast five years, the concluson codewas
A (court adjudicated) or B (probable cause), the category of abuse/neglect was 1
(physica abuse), 2 (neglect) or 6 (sexua maltreatment), and the severity code was C
(seriougsevere), D (permanent damage) or E (fatd). Our request resulted in
gpproximately 16,700 records of which 14,350 included a Socia Security number for the
perpetrator.

We matched persons from the information obtained from the CA/N registry to 1998
employment information records and noted 1,009 persons were working in a licensed



nursng facility and 108 persons were working for an in-home hedth provider under
contract with the DSS that were on the registry.

Inour opinion, it does not appear appropriate for individualswho have been found to have
abused or midreated children to care for the ederly. The DA should develop an
automated process to identify instances in which persons found to have abused children
are working for nursing home operators and in-home care providers.

In addition to the instances noted above, we identified numerous other ingtances of potentidly
inappropriate or questionable workplaces for persons on the above EDL s and/or CA/N registry.
These potentialy ingppropriate workplace settings include instances of these persons working in
schools, day carefacilities, DMH facilities, DSS programs, and other direct care providers. These
concerns will be included in a subsequent report to be issued by our office,

WE RECOM M END the Divisonof Aging seek legidation whichwould prohibit the employment
of individuas found to have abused and/or neglected children and DMH dients from working in
nurang homes. The DA should then devel op an automated process to identify instancesin which
persons listed on the DA EDL, the DMH EDL, or the CA/N centra regidiry, or individuas with
crimind backgrounds are ingppropriately working for nursing facilities, in-home service providers,
or other entities prohibited from hiring those persons. Inaddition, the DA should moreaggressively
sanction and fine facilities and providers who hire persons listed on these EDLs and/or Central
Regidry. The DA should aso consder raising the violation for hiring a person listed on the EDL
toaClass| violation.

AUDITEE'S RESPONSE

A.1-3. Statelawrequiresfacilitiesand in-home services providersnot later than two daysof hiring
any person to request a criminal background check from the highway patrol and to make
an inquiry to the department of social services as to whether the person is listed on the
employeedisqualificationlist. DAdoesnot havethestatutory authority to prohibit facilities
from* hiring” individualslisted ontheDivision of Aging’ sEmployee Disqualification Listing
(DA EDL) or possessing a criminal background. When a facility fails to take appropriate
and timely action to terminate an individual identified through the DA EDL and criminal
background check processes or fails to complete the processes, DA has the statutory
authority to cite those facilities for such violations.

DA concurs, at a minimum, a Class |1 violation occurs when a provider or facility fails to
meet Section 660.317, RSMo 1998 that requires facilities to ensure individual s appearing
on the DA EDL and/or having a criminal background are terminated in a timely manner.
However, DA does not concur with the auditor’s suggestion that identification of an
individual as being on the DA EDL immediately rises to the level of “ imminent danger”

necessary to cite a Class | violation. Presently, individuals are placed on the DA EDL for
recklessly, knowingly or purposely abusing or neglecting a resident while employed in any
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facility pursuant to Section 198.070.12, RSMo or individual sare placed onthelist for having
misappropriated property or funds of a resident while employed in a facility pursuant to
Section 198.090.15 RSMo. Since some individuals listed on the DA EDL are not on the list
asa result of abuse/neglect violations, but rather arelisted asa result of lesser crimes such
as misappropriation of property, the determination of a violation at a higher than routine
level (Classll found at 13 CSR 15-14.042 (19)) would be based upon evidence specificto the
situation. Currently, the division has the ability to cite a Class | violation if it can be
determined that a facility knowingly acted or omitted the EDL check or the criminal
background check or performed the check and failed to take appropriate action. The Class
| violation has been and will continue to be issued under 13 CSR 15-14.042 (16) to those
providers and/or facilities that act in such a manner and where such circumstances can be
proven and are legally defensible.

Additionally, in regard to the auditor’s recommendation that fines and sanctions be
increased for facilities who hired individuals on the DA EDL or having a criminal
background, from past and continuing experience, DA -- in following the required
administrativeprocess -- hasfound in specific caseswher e corrective action hastaken place
that we have been unable to successfully sustain cases brought forward for action when the
facility has taken corrective action. DA notes on January 18, 2000, the Missouri Court of
Appeals, Western District, decided State of Missouri, Department of Social Services, Division
of Aging v. Carroll Care Centers, Inc., -- SW.2d --, WD56714 (Mo. App. Jan. 18, 2000),
holding that it was proper to dismiss a civil monetary penalty (CMP) claim if the nursing
home has corrected a cited deficiency at the timeof reinspection. Here, the deficiency had
been corrected by thetime of thereinspection. Insuch acase, the Sate’ sclaimfor sanctions
was not authorized.

The division concurswith the state auditor’ s recommendation for enhancement of existing
procedures to identify instances in which persons listed on the Division of Aging Employee
Disqualification Listing (DA EDL) are employed by providers prohibited from employing
theseindividual sthrough an electronic process. While state statute placestheresponsibility
for checking the EDL and the criminal background of individuals on the provider, current
computer technology will allow for enhanced monitoring by the division of provider
employment activity allowing for better identification of those facilities falling out of
compliance.

Thedivision hasalready taken thefoll owing stepsto addresstheauditor’ srecommendations

and to further strengthen our processes:

C Established an automated process with the Department of Employment Security
(MODEYS) for identification of instances in which those persons listed on the DA
EDL areinappropriately working for nursing facilities, in-home service providers,
or other entities prohibited from employing them.

C Reviewed and strengthened Institutional Services administrative processes and
assigned processing of referralsto a single distinct EDL Unit.
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C The division’s responsibility is to adequately monitor the providers performance of
these requirements. In order to ensure, division staff are meeting these monitoring
and reporting requirements, we have:

C Reviewed the field policy related to EDL and criminal background checks
that requires inspection staff during inspections/surveys or complaint
investigations, as appropriate, to check that the facility has an effective
system, including written policies and procedures, which enables them to
request and obtain infor mation needed to make appropriate hiring/retention
decisions in accordance with the requirements of Sections 660.315, RSMo
and 660.317, RSMo 1998. We believe the field practice addresses the
requirementsrelated to our monitoring of compliancewith EDL and criminal
background checks.

C Reaffirmed with administrative and field staff the requirement to cite a
deficiency whenever a DA EDL violation occurs and recommend to HCFA
and the Division of Medical Services, asappropriate, imposition of sanctions
or state licensure action, whenever a provider licensed by the division fails
to meet the requirements at Section 660.315, RSMo 1998 related to
appropriateaction when a deter mination is made that an individual appears
on the DA EDL. Appropriate actions would be declining to employ the
individual or termination of the individual whose name is listed on the DA
EDL.

C Researched the availability of an automated process for verifying criminal
background checks without successfully finding such a system within Missouri. We
will continue exploring and monitoring options and new systems as they become
available for automating the criminal background check process.

B&C. The Division concurs that legidlative action will be needed to allow for verification of
Department of Mental Health Employee Disqualification List (DMH EDL) and the Child
Abuse and Neglect (C/AN) registry listings by division providers and facilities. While
inclusion of these individuals on the DA EDL may further protect elderly and disabled adults
in long-term care facilities, this issue would need to be addressed through the legidative
branch who implement public policy through enactment of state law. DA believes the
process of consolidation has begun with passage of the “ Family Care Safety Registry and
AccessLing” (L. 1999 H.B. 490 & H.B. 308); that current computer technology will make
information morereadily accessibleto the public; and that additional legidlative action may
be anticipated.

AUDITOR’'S COMMENT

A.3. TheDA’sresponseinaccurady impliesthat employment of individuasonthe DA EDL isroutingly
cited asa Class | violation. In redlity, if the DA detected instances of disqudified employees
working at facilities through its quarterly match, no deficiency was cited if an ingpection was not
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ongoaing, if no incident had occurred involving the employee, and if the facility agreed to terminate
the employment of the individud.

In regards to the gppellate court's decision, if changesto current law are necessary for the DA to
sanction or fine fadilities for hiring individuds listed on the DA EDL or those having a crimind
background, we suggest the DA seek such legidation.

This report is intended for the information of the management of the Department of Socid Services,
Divison of Aging, and other gpplicable government officids. However, this report is a matter of public
record and its digtribution is not limited.

* k k * %
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